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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1135 

(Docket  No.  AO-380] 

Milk  in  the  Southwestern  Idaho- 
Eastern  Oregon  Marketing  Area; 
Decision  on  Proposed  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  The  Department  has 
concluded  that  a  Federal  milk  order 
should  be  issued  to  regulate  the 
handling  of  milk  in  the  Southwestern 
Idaho-Eastern  Oregon  marketing  area. 
The  milk  order  was  proposed  by  three 
cooperative  associations  at  a  public 
hearing  held  December  5-8, 1978,  and  at 
a  later  reopening  of  the  hearing  on 
February  5-8, 1980.  An  analysis  of  the 
hearing  evidence  developed  at  both 
hearings  indicates  that  dairy  farmers  are 
experiencing  disorderly  marketing 
conditions  to  an  extent  that  warrants 
the  adoption  of  a  milk  order  for  the  area. 
A  referendum  will  be  conducted  to 
determine  whether  producers  who 
supplied  milk  during  October  1930  to  the 
proposed  milk  order  area  favor  the 
issuance  of  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 

(202)  447-7183.  A  separate  Regulatory 
Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  above-named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  U.S.  Code  and,  therefore,  is 
excluded  from  the  requirements  of 
Executive  order  12291. 

Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  October  19, 
1978;  published  October  24, 1978  (43  FR 
49704). 

Correction:  Published  October  27, 1978 
(43  FR  50187). 

Correction:  Published  November  13, 

1978  (43  FR  52496). 

Extension  of  time  for  filing  briefs: 
Issued  February  23, 1979;  published 
February  28, 1979  (44  FR  11236). 

Recommended  decision:  Issued 
August  13, 1979;  published  August  16. 

1979  (44  FR  43128). 


Extension  of  time  for  filing  exceptions; 
Issued  September  14, 1979;  published 
September  19, 1979  (44  FR  54307). 

Notice  of  reopened  hearing:  Issued 
November  27, 1979:  published  November 
30, 1979  (44  FR  68835). 

Notice  of  rescheduling  of  reopened 
hearing:  Issued  December  19, 1979; 
published  December  27, 1979  (44  FR 
76551). 

Revised  recommended  decision: 

Issued  October  21, 1980;  published 
October  27, 1980  (45  FR  71198). 

Extension  of  time  for  filing  exceptions: 
Issued  November  26, 1980;  published 
December  2, 1980  (45  FR  79819). 

Preliminary  Statement 

A  public  hearing  was  held  upon  a 
proposed  marketing  agreement  and 
order  regulating  the  handling  of  milk  in 
the  Southwestern  Idaho-Eastern  Oregon . 
marketing  area.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  (7 
CFR  Part  900),  at  Boise,  Idaho,  on 
December  5-8, 1978,  and  February  5-8, 
1980,  pursuant  to  notices  thereof  which 
were  issued  October  19, 1978  (43  FR 
48904),  November  30, 1979  (44  FR  68853), 
and  December  19, 1979  (44  FR  76551). 

On  the  basis  of  the  record  of  the 
initial  hearing  held  December  5-8, 1978, 
the  Deputy  Administrator,  Marketing 
Program  Operations,  issued  a 
recommended  decision  (44  FR  48128)  in 
which  it  was  tentatively  concluded  that 
the  hearing  evidence  did  not  provide  a 
sufficient  basis  for  establishing  a  new 
order  for  the  proposed  marketing  area. 
Interested  parties  were  then  invited  to 
submit  written  exceptions  to  the 
decision.  In  their  exceptions  to  the 
Department’s  tentative  conclusions, 
proponents  of  the  new  order  indicated 
that  there  was  additional  evidence 
concerning  the  need  for  an  order  which 
they  desired  to  make  available  at  a 
reopened  hearing. 

Based  on  the  exceptions  filed  by 
proponents,  it  was  concluded  that  in  the 
public  interest  the  hearing  should  be 
reopened  for  the  purpose  of  receiving 
additional  evidence  concerning  the 
economic  and  marketing  conditions  that 
related  to  any  of  the  issues  and 
proposals  set  forth  in  the  original  notice 
of  hearing.  The  reopened  hearing  was 
held  February  5-8, 1980  in  Boise,  Idaho. 

Upon  the  basis  of  the  evidence 
presented  at  both  the  initial  and 
reopened  hearings  and  the  record 
thereof,  the  Deputy  Administrator, 
Marketing  Program  Operations,  on 
October  21, 1980,  filed  with  the  Hearing 
Clerk,  United  States  Department  of 
Agriculture,  a  revised  recommended 


decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  revised  recommended 
decision  are  hereby  approved  and 
adopted  and  are  set  forth  in  full  herein, 
subject  to  the  following  modifications: 

1.  Under  issue  2,  “Need  for  an  order”, 
the  last  paragraph  is  revised  and  three 
new  paragraphs  are  added  at  the  end  of 
the  discussion. 

2.  Under  issue  3(a),  “Handlers  to  be 
regulated  and  milk  to  be  priced  and 
pooled”: 

(a)  Two  new  paragraphs  are  added  at 
the  end  of  the  “Distributing  Plant" 
discussion. 

(b)  One  new  paragraph  is  added  at  the 
end  of  the  “Pool  Plant”  discussion. 

(c)  Two  new  paragraphs  are  added 
after  paragraph  15  of  the  “Handlers” 
discussion. 

(d)  One  new  paragraph  is  added  after 
paragraphs  10  and  14  of  the  “Producer 
milk”  discussion. 

3.  Under  issue  3(c)  “Pricing  of  milk”: 

(1)  Three  new  paragraphs  are  added 
at  the  end  of  the  “Class  I  price" 
discussion. 

(2)  Two  new  paragraphs  are  added  at 
the  end  of  the  “Location  adjustments” 
discussion. 

4.  Under  issue  3(d)  “Distribution  of 
proceeds  to  producers”  two  new 
paragraphs  are  added  after  paragraph  2 
of  the  “Payments  to  producers  and 
cooperative  associations”  discussion. 

The  material  issues  of  record  relate  to: 

1.  Whether  the  handling  of  milk 
produced  for  sale  in  the  proposed 
marketing  area  is  in  the  current  of 
interstate  commerce,  or  directly 
burdens,  obstructs,  or  affects  interstate 
commerce  in  milk  or  its  products; 

2.  Whether  marketing  conditions  show 
the  need  for  the  issuance  of  a  milk 
marketing  agreement  or  order  which  will 
tend  to  effectuate  the  policy  of  the  Act; 
and 

3.  If  an  order  is  issued  what  its 
provisions  should  be  with  respect  to: 

(a)  Handlers  to  be  regulated  and  milk 
to  be  priced  and  pooled; 

(b)  The  classification  of  milk  and 
assignment  of  receipts  to  classes  of 
utilization; 

(c)  Pricing  of  milk; 

(d)  Distribution  of  proceeds  to 
producers;  and 

(e)  Administrative  provisions. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  both  the 


Federal  Register  /  Vol.  46,  No.  71  /  Tuesday,  April  14,  1981  /  Proposed  Rules 


21945 


initial  and  reopened  hearings  and  the 
records  thereof: 

1.  Character  of  commerce.  The  area 
that  was  proposed  for  regulation 
includes  23  contiguous  counties. 

Eighteen  of  the  counties  are  in 
southwestern  Idaho,  and  the  remainder 
are  in  eastern  Oregon.  Of  the  216  Grade 
A  milk  producers  who  resided  in  the 
area  in  June  1978  and  whose  milk  was 
available  to  milk  dealers  serving  the 
area,  198  reside  in  Idaho  and  18  in 
Oregon. 1  The  producers  produced  27 
million  pounds  of  milk  in  June  1978  and 
supplied  milk  to  12  milk  dealers  in  the 
area  that  was  proposed.  The  fluid  milk 
sales  of  the  dealers  were  about  10 
million  pounds.  Essentially  all  fluid  milk 
sales  by  milk  dealers  in  the  area  are 
within  the  marketing  area  that  was 
proposed. 

The  milk  of  dairy  farmers  associated 
with  the  proposed  marketing  area  that  is 
not  needed  for  fluid  use  is  made  into 
manufactured  dairy  products  at  plants 
in  Idaho  and  Utah.  These  products  are 
sold  in  Idaho,  Oregon,  and  other  states. 
Dairymen's  Creamery  Association,  Inc. 
(DCA),  a  proponent  of  the  milk  order, 
with  a  plant  at  Caldwell,  Idaho, 
manufactures  milk  into  American 
cheese,  butter,  and  nonfat  dry  milk  for 
distribution  in  several  states.  Another 
proponent  cooperative  association, 
Mountain  Empire  Dairymen’s 
Association  (MEDA),  moves  such  milk 
to  manufacturing  plants  in  Idaho  and 
Utah.  The  dairy  products  made  in  these 
plants  are  then  sold  in  several  states. 

Milk  dealers  who  operate  fluid  milk 
plants  in  the  area  that  was  proposed  for 
Federal  milk  regulation  distribute  fluid 
milk  products  in  Idaho  and  Oregon  from 
such  plants.  Also,  they  compete  in  the 
area  for  fluid  milk  sales  with  at  least  6 
out-of-state  fluid  milk  plants  located  in 
Oregon,  Washington,  and  Utah  which 
are  regulated  either  by  the  Inland 
Empire,  Oregon- Washington,  or  Great 
Basin  Federal  milk  orders. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended, 
provides  in  section  608(c)(1)  that  milk 
orders  issued  by  the  Secretary  shall 
regulate  such  agricultural  commodity,  or 
product  thereof,  as  is  in  the  current  of 
interstate  commerce,  or  which  directly 
burdens,  obstructs,  or  affects  interstate 
or  foreign  commerce  in  such  commodity 
or  product  thereof.  It  is  concluded  that 
the  handling  of  milk  in  the  proposed 
marketing  area  is  in  the  current  of 
interstate  commerce.  Accordingly,  the 


1  Most  of  the  detailed  statistical  information 
pertaining  to  production,  marketing,  and  pricing  of 
Grade  A  milk  for  the  proposed  marketing  area  was 
available  only  for  June  1978.  Accordingly,  the  data 
used  herein  will  apply  to  June  except  where  more 
recent  data  are  available. 


Department  has  appropriate  jurisdiction 
in  establishing  a  Federal  milk  order  for 
this  area. 

2.  Need  for  an  order.  Marketing 
conditions  in  the  proposed 
Southwestern  Idaho-Eastern  Oregon 
area  justify  the  issuance  of  a  marketing 
agreement  or  order  for  the  area. 

Three  dairy  farmer  cooperative 
associations,  DCA,  MEDA,  and  Western 
General  Dairies.  Inc.  (WGDI),  proposed 
an  order  for  the  Southwestern  Idaho- 
Eastern  Oregon  area.  In  June  1978,  DCA 
and  MEDA  represented  about  70  percent 
of  the  producers  who  supply  plants 
which  would  be  regulated  by  this  order. 
The  third  proponent,  WGDI,  does  not 
have  producer  members  that  supply 
fluid  plants  who  would  be  regulated  by 
the  order.  Although  the  cooperative  has 
104  members  in  Idaho,  all  of  this  milk  is 
marketed  to  plants  that  are  regulated  by 
the  Great  Basin  Federal  milk  order. 

At  the  time  of  the  reopened  hearing, 
DCA  represented  196  Grade  A 
producers.  All  of  these  producers’  farms 
were  located  within  the  geographical 
territory  of  the  proposed  marketing  area. 
In  December  1979,  receipts  from  these 
producers  were  about  18  million  pounds, 
with  more  than  half  of  such  receipts 
associated  with  three  fluid  milk  plants 
that  would  be  regulated  by  the  order. 

With  the  exception  of  the  supply  from 
one  nonmember  producer,  DCA  is  the 
exclusive  supplier  of  milk  to  Associated 
Dairies,  Inc.  (Associated),  which 
operates  fluid  milk  plants  at  Boise, 

Idaho,  and  Twin  Falls,  Idaho.  The 
cooperative  owns  50  percent  of 
Associated.  In  June  1978,  these  two 
plants  had  about  4.5  million  pounds  of 
fluid  milk  sales.  Practically  all  of  such 
sales  were  within  the  proposed 
marketing  area. 

Beginning  in  April  1979,  DCA  also 
became  the  exclusive  supplier  of  Sun 
Ray  Drive-In  Dairy  at  Boise.  This  plant 
received  about  350,000  pounds  of  milk 
from  DCA  in  December  1979.  In  June 
1978,  Sun  Ray  had  about  9  percent  of  the 
fluid  sales  in  the  proposed  marketing 
area. 

DCA  also  operates  a  plant  at 
Caldwell.  Idaho,  w'hich  is  a  pool  supply 
plant  under  the  Oregon-Washington 
milk  order.  Presently,  about  40  percent 
of  the  cooperative’s  Grade  A  member 
receipts  are  pooled  under  that  order. 
Additionally,  about  10  percent  of  such 
receipts  are  pooled  under  the  Great 
Basin  order.  The  cooperative’s  Grade  A 
milk  that  is  not  needed  for  fluid  use  in 
the  proposed  marketing  area  is 
manufactured  into  dairy  products  at  the 
association's  Caldwell  manufacturing 
plant. 

Another  proponent  of  the  order. 
MEDA.  operated  on  a  regional  basis 


with  a  large  proportion  of  its  member 
milk  marketed  under  the  Eastern 
Colorado  order.  The  cooperative’s 
member  producers  are  located  in 
Colorado,  Idaho.  Nebraska,  Oregon,  and 
Wyoming.  It  represents  119  producer 
members  who  reside  in  the  Idaho- 
Oregon  area,  87  of  whom  are  available 
to  supply  fluid  milk  plants  in  the 
proposed  area.  The  milk  of  MEDA's 
remaining  producers  in  Idaho  and 
Oregon  is  pooled  under  the  Great  Basin 
order. 

Since  the  middle  seventies,  MEDA  has 
sold  milk  on  a  supplemental  basis 
(balancing  the  daily  and  seasonal 
variations  in  total  milk  needs)  to  the 
Meadow  Gold  fluid  milk  plant  in  Boise. 
This  plant  would  be  fully  regulated 
under  the  proposed  order.  In  June  1978, 
for  instance,  the  association  sold  572,000 
pounds  to  the  Meadow  Gold  plant, 
which  represented  about  11  percent  of 
the  plant’s  total  producer  supplies  for 
the  month.  In  more  recent  months, 
however.  Meadow  Gold  has  sharply 
reduced  its  purchases  from  MEDA, 
purchasing  only  45.000  pounds  in 
November  1979  and  nothing  at  all  in 
December  1979.  The  Meadow  Gold  plant 
receives  the  major  part  of  its  supply 
from  about  25  producers  who  are  not 
members  of  a  coopera' :ve  association. 

In  June  1978.  the  plant  purchased  5 
million  pounds  of  milk  from  producers 
and  sold  3.6  million  pounds  as  fluid  milk 
products. 

The  milk  of  MEDA  producer  members 
that  is  not  sold  for  fluid  use  in  the  area 
is  disposed  of  to  manufacturing  plants  in 
Idaho  and  Utah,  including  DCA’s 
manufacturing  plant  at  Caldwell,  Idaho. 
MEDA  operates  no  manufacturing 
facilities  in  Idaho;  it  is  a  marketing 
organization  exclusively. 

In  addition  to  the  three  fluid  milk 
plants  supplied  by  DCA  and  MEDA,  the 
fluid  market  w'as  serviced  in  June  1978 
by  four  other  plants  located  in  the  area 
that  pasteurized,  packaged,  and 
distributed  fluid  milk  products.  The 
receipts  from  producers  at  the  four 
plants  for  the  month  totalled  3.2  million 
pounds,  and  fluid  sales  were  1.8  million 
pounds.  Also,  six  fluid  milk  plants 
outside  the  proposed  marketing  area 
were  selling  fluid  milk  products  in  the 
area.  Such  milk  was  priced  and  pooled 
under  neighboring  Federal  milk  orders. 

The  three  fluid  milk  plants  to  which 
proponents  were  selling  milk  accounted 
for  68  percent  of  the  June  1978  fluid  milk 
sales  in  the  area.  The  other  four  plants 
in  the  area  accounted  for  16  percent  of 
the  sales,  and  the  six  plants  outside  the 
area  accounted  for  14  percent  of  the 
sales.  In  addition,  five  milk  dealers  were 
distributing  unpasteurized  milk  products 
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and  accounted  for  two  percent  of  the 
fluid  milk  sales  in  the  area. 

DCA  represented  42  percent  of  the  216 
producers  whose  milk  was  available  to 
the  fluid  market  in  June  1978.  MEDA 
represented  31  percent  of  the  producers. 
An  additional  23  percent  of  the 
producers  shipping  milk  to  local  dealers 
were  not  members  of  a  cooperative 
association,  and  four  percent  of  the 
producers  supplied  all  or  part  of  the  milk 
needs  of  their  own  fluid  processing 
operations. 

a.  Testimony  adduced  at  the 
December  5-8, 1978,  hearing.  At  the 
initial  hearing,  the  proponent 
cooperative  associations  were 
represented  by  five  dairy  farmer 
witnesses  who  testified  in  support  of  the 
Federal  milk  order  that  was  proposed. 
Certain  employees  of  the  cooperative 
testified  about  the  specific  milk  order 
provisions  that  were  proposed. 

One  of  the  dairy  farmer  witnesses, 
who  has  produced  milk  in  Canyon 
County,  Idaho  (in  the  proposed  area)  for 
44  years,  related  some  of  the  history  of 
the  market  from  his  own  experience.  He 
stated  that  when  he  first  started 
producing  Grade  A  milk,  it  was 
customary  for  milk  dealers  to  accept 
milk  from  farmers  only  when  they 
needed  it  and  to  cut  part  of  the  farmers 
off  the  market  during  periods  of 
seasonally  high  milk  production. 

By  1954,  he  said,  about  150  dairy- 
farmers  had  organized  into  a 
cooperative  association  (Grade  A  Milk 
Producers  Association  or  GAMPA)  and 
had  attempted  to  negotiate  supply 
contracts  with  milk  dealers.  In  these 
attempts,  the  farmers  were  largely 
unable  to  reach  a  satisfactory  agreement 
with  respect  to  prices. 

He  testified  that  by  1970  the  number 
of  milk  dealers  operating  in  the  market 
had  decreased  substantially,  and 
GAMPA  had  only  three  outlets  for  its 
members’  milk.  This  was  reduced 
further  when  DCA  bought  one  of  the 
fluid  milk  plants. 

The  witness  stated  that  this 
development  intensified  competition 
between  the  two  remaining  milk  dealers 
for  sales  of  fluid  milk  products.  As  the 
milk  dealers  lowered  their  retails  prices, 
they  pushed  down  the  prices  paid  to  the 
farmers.  He  stated  that  one  result  of  this 
was  that  farmers  received  four  different 
prices  from  a  milk  dealer  depending  on 
the  area  where  fluid  milk  sales  were 
made.  Farmers  paid  the  transportation 
cost  to  more  distant  areas  from  the 
Boise,  Idaho,  area,  he  said,  or  took  a 
lower  price  so  that  the  milk  dealer  could 
meet  competition  at  locations  outside 
the  Boise  area. 

The  witness  stated  that  in  1972 
GAMPA  lost  another  buyer  and  began 


marketing  milk  in  Oregon,  Washington, 
and  Utah  to  provide  outlets  for  its 
members’  milk.  This  led  to  a  merger  with 
MEDA  which  provided  an  outlet  for  milk 
in  the  Eastern  Colorado  market  (Denver 
area).  In  this  producer’s  view,  a  Federal 
milk  order  would  provide  orderly 
marketing  for  dairy  farmers  in  contrast 
to  the  instability  which  characterized 
the  southwestern  Idaho  market  during 
his  years  of  experience  with  it. 

Aside  from  the  historical  development 
of  the  market,  other  proponent 
cooperative  witnesses  testified 
collectively  that  a  Federal  milk  order  is 
needed  for  the  marketing  area  that  was 
proposed  because  necessary  elements  of 
orderly  marketing  are  lacking  there. 

Proponent  witnesses  testified  that 
milk  dealers  competing  for  sales  in  the 
area  do  not  pay  farmers  on  the  basis  of 
a  uniform  classification  plan  that 
reflects  the  way  milk  is  utilized,  such  as 
the  higher-valued  fluid  milk  products 
being  included  in  a  Class  I  classification 
and  the  lower-valued  manufactured 
products  being  included  in  a  Class  II 
classification.  It  was  stated  that,  while 
one  of  the  dealers  pays  for  milk  on  a 
classified  use  basis,  there  is  no  uniform 
classification  plan  for  the  market  as  a 
whole.  It  was  claimed  that  another 
dealer  pays  for  milk  at  a  Class  I 
utilization  that  is  lower  than  its  actual 
Class  I  use.  In  this  connection,  the 
witness  indicated  the  handler 
establishes  what  the  utilization  scheme 
will  be,  but  the  dairy  farmers  have  no 
way  of  verifying  the  utilizations  on 
which  they  are  paid.  It  was  stated  that 
another  dealer  pays  a  lower  “flat"  price 
for  milk  even  though  most  or  all  of  the 
milk  distributed  by  the  handler  is  in  the 
form  of  fluid  milk  products. 

Proponents’  witnesses  testified  that 
there  is  a  wide  variation  in  prices  paid 
dairy  farmers  for  milk,  and  that  such 
variation  also  is  evident  from  the 
varying  butterfat  differentials  paid  by 
dealers.  They  said  that  it  is  essential  for 
orderly  marketing  that  minimum  prices 
be  paid  for  each  class  of  milk  by  all  milk 
dealers  competing  for  sales  in  the 
marketing  area.  Proponents  stated  that 
such  a  pricing  arrangement  would 
prevent  dealers  from  “shortchanging” 
dairy  farmers  through  price 
determinations  that  do  not  reflect 
market  values. 

Proponents'  witnesses  testified  also 
that  in  the  absence  of  a  Federal  milk 
order,  farmers  and  their  cooperative 
associations  cannot  verify  how  their 
milk  was  used  by  milk  dealers.  Also, 
they  stated  that  without  an  order  there 
is  no  means  of  verifying  the  weight  and 
butterfat  content  of  the  milk  they  deliver 
to  the  dealers. 


Proponents’  witnesses  testified  about 
another  element  of  orderly  marketing 
which  they  believe  is  lacking  in  the 
marketing  area  that  was  proposed.  In 
the  absence  of  an  order,  it  was  stated, 
there  is  no  means  for  equitably 
distributing  returns  among  producers 
from  the  sale  of  milk  in  each  use 
classification.  It  was  stated  that 
cooperatives  divert  milk  to 
manufacturing  plants  that  is  not  needed 
for  fluid  use  of  milk  dealers.  Proponents 
assert  that  this  diversion  accures  to  the 
benefit  of  all  producers.  It  was  stated 
that  in  the  absence  of  marketwide 
pooling,  as  provided  by  a  Federal  milk 
order,  producers  who  are  members  of  a 
cooperative  association  realize  a  lower 
price  for  their  milk  than  producers  who 
are  not  members  of  a  cooperative;  and 
that  the  average  prices  received  by  all 
producers  vary  significantly  from  plant 
to  plant.  Proponents  maintain  that 
marketwide  pooling  under  a  Federal 
milk  order  would  assure  all  farmers  of 
an  equal  sharing  of  utilization  in  each 
class  and  would  result  in  a  more  orderly 
market. 

A  final  element  of  orderly  marketing 
that  proponents  believe  is  lacking  with 
respect  to  the  area  in  question  is  that 
there  is  no  means  for  farmers, 
consumers,  milk  dealers,  or  other 
interested  parties  to  evaluate  market 
conditions  because  there  is  no  published 
information  about  milk  production, 
sales,  and  other  relevant  market 
statistics.  In  proponents’  view,  one  of 
the  benefits  of  a  Federal  milk  order  for 
the  area  would  be  the  availability  of 
such  information  on  a  timely  basis. 

Three  dairy  farmers  who  were  not 
affiliated  with  a  cooperative  association 
testified  in  oppostion  to  the  proposed 
milk  order.  One  stated  that  lie  was  being 
paid  for  his  milk  on  the  basis  of  70 
percent  Class  I  utilization.  He  was 
apprehensive  that  a  Federal  milk  order 
would  cause  the  Class  I  utilization 
percentage  of  the  market  to  drop 
continually.  The  other  farmers 
expressed  similar  views. 

b.  Testimony  adduced  at  the  February 
5-8,  1980,  reopened  hearing.  At  the 
reopened  hearing,  the  three  dairy 
farmers  mentioned  above  testified  in 
favor  of  the  proposed  order.  Generally, 
these  farmers  stated  they  now  favor  an 
order  because  it  would  provide  market 
stability.  Two  of  the  farmers  testified 
that  in  the  period  between  the  December 
1978  hearing  and  the  February  1980 
reopened  hearing  they  had  been  cut  off 
by  handlers  because  of  alleged  quality 
problems  with  their  milk.  They 
maintained  they  had  no  unusual  quality 
problems,  and  this  was  not  refuted  by 
the  handlers  involved. 
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One  of  these  farmers  also  complained 
of  having  to  balance  the  fluid  needs  of 
the  fluid  milk  plant  to  which  he  delivers 
his  milk.  On  days  when  his  milk  wasn’t 
needed  there,  he  testified,  he  had  to  haul 
it  at  his  own  expense  to  a  manufacturing 
plant;  and  he  would  receive  a  lower 
price  for  this  milk.  The  witness  argued 
that  the  fluid  milk  operator,  who 
produces  the  balance  of  his  fluid  needs 
with  his  own  herd,  should  share  in 
bearing  the  burden  of  the  reserve 
supplies  for  the  plant. 

Another  dairy  farmer  testified  that  he 
is  now  in  favor  of  an  order  because  he 
has  experienced  discrepancies  in  the 
butterfat  testing  of  his  milk  and  never 
knows  if  he  is  getting  paid  fairly  for  his 
butterfat.  He  said  an  order  would 
provide  a  means  to  verify  handlers’ 
butterfat  tests.  Also,  he  said,  he 
supports  an  order  because  it  would 
provide  greater  market  security. 

The  witness  stated  that  he  had 
recently  joined  MEDA  because  the 
handler  to  which  he  was  delivering  his 
milk  kept  cutting  his  price.  At  first,  he 
said,  the  handler  promised  him  a  fluid 
milk  price  on  100  percent  of  his  milk. 
Then  the  handler  told  him  he  could  only 
pay  him  the  fluid  price  on  80  percent  of 
his  milk  which,  after  some  time,  was 
dropped  to  70  percent  of  his  milk. 

Several  individual  producer  members 
and  officers  of  DCA  and  MEDA  also 
testified  in  support  of  the  proposed 
order.  The  president  of  DCA  testified 
that  DCA  has  lost  members  to  a 
proprietary  handler  (Meadow  Gold) 
because  the  handler  is  able  to  pay  its 
producers  a  higher  price  than  can  the 
cooperative.  The  DCA  spokesman 
indicated  this  is  because 
the  cooperative  helps  carry  the 
market’s  reserve  milk  supplies  while 
Meadow  Gold  does  not.  Even  though 
DCA  charges  its  customers  a  higher 
Class  I  price  than  Meadow  Gold  pays. 
Meadow  Gold  can  outpay  the 
cooperative,  it  was  claimed,  because 
Meadow  Gold  does  not  carry  its  full 
share  of  the  market’s  surplus,  which 
results  in  a  diluted  blend  price  to  the 
producer  members  of  the  cooperative. 

The  general  manager  of  DCA  testified 
that  DCA  owns  half-interest  in 
Associated  Dairies  and  that  DCA  is. 
with  one  exception,  the  exclusive 
supplier  of  Associated  Dairies  and  Sun 
Ray  Drive-In  Dairy.  He  said  that  DCA’s 
Class  I  price  to  these  handlers  is  based 
on  the  Minnesota-Wisconsin  (M-W) 
price  for  the  second  preceding  month 
plus  $1.85.  This  price,  however,  moves 
only  when  the  M-W  price  changes  by  23 
cents  per  hundredweight.  The  contracts 
with  these  handlers  are  under  stress,  he 
said,  because  Meadow  Gold  and  other 


handlers  in  the  market  are  able  to 
acquire  milk  at  lower  prices. 

The  witness  referred  to  an  exhibit 
introduced  at  the  December  1978  hearing 
which  shows  prices  paid  by  the  various 
handlers  in  the  market.  He  pointed  out 
that  the  average  price  paid  by 
Associated  to  DCA  for  the  months  of 
January-October  1978  was  $10.87  per 
hundredweight  for  Class  I  milk.  During 
these  same  months,  he  said.  Meadow 
Gold  paid  its  own  producers  $10.59  per 
hundredweight  for  Class  I  milk  and  paid 
MEDA  $11.04  per  hundredweight  for  the 
small  portion  of  supplemental  milk  it 
purchased  from  them. 

He  also  pointed  to  the  difference  in 
butterfat  differentials  used  by  the 
various  handlers  in  the  market.  He  said 
Associated  Dairies  pays  12.8  cents  for 
each  tenth  of  a  pound  of  butterfat 
variation  about  3.5  pounds,  while 
Meadow  Gold  pays  12.5  cents  to  MEDA 
but  only  7.25  cents  to  its  own  producers. 

The  witness  cited  December  1979  as  a 
more  recent  example  of  the  price 
disparities  in  the  market.  In  that  month, 
he  said,  Meadow  Gold  paid  a  Class  I 
price  of  $1.45  over  the  M-W  price,  while 
Associated  paid  $1.85  over  M-W;  yet  the 
Meadow  Gold  producers  received  a 
blend  price  of  $12.28  per  hundredweight 
while  DCA  producers  received  a  blend 
price  of  $11.84,  or  44  cents  less.  He 
testified  that  the  net  result  of  his 
disparity  in  prices  is  that  Associated  has 
had  to  operate  on  lower  margins  that  do 
not  allow  it  to  replace  assets  as  needed. 
He  said  that  margins  were  down  15 
percent  in  1979  and  could  be  expected  to 
decline  further  in  1980.  As  a  result  of  the 
economic  advantages  to  competing 
handlers,  Associated  has  been  unable  to 
achieve  the  volume  level  it  realized  in 
its  first  year  of  operation,  which  was  six 
year  ago.  This  in  time,  according  to  the 
witness,  has  adversely  affected  the 
earnings  of  the  cooperative. 

The  witness  testified  that  the  other 
handler  supplied  by  DCA  also  is 
disadvantaged  because  of  the  wide 
differences  in  prices  paid  to  producers 
for  Class  I  milk.  He  said  Sun  Ray  Dairy 
lost  a  major  account  to  Meadow  Gold 
last  fall  and  that  both  Associated  and 
Sun  Ray  have  been  losing  sales  to 
Falconhurst  Dairy  in  Buhl  (near  Twin 
Falls).  Falconhurst,  he  said,  purchases 
milk  at  a  price  equal  to  the  local  cheese 
market  price  plus  75  cents.  He  stated 
that  this  meant  a  current  (at  the  time  of 
the  reopened  hearing)  price  of  $11.95 
paid  by  Falconhurst  compared  to  $13.21 
paid  by  Associated  and  Sun  Ray. 

The  witness  concluded  his  direct 
testimony  by  summarizing  the  history  of 
the  market  and  his  position  about  a 
federal  order  for  the  area.  He  said  that 
security  and  stability  for  dairy  farmers 


has  been  and  is  still  absent  in  this  area 
due  to  the  lack  of  a  uniform  system  of 
classified  pricing  for  the  total  market. 
Without  a  Federal  order  that  will  insure 
uniform  prices,  audits,  and  verification 
of  tests,  weights,  and  utilization,  he  said, 
the  instability  that  now  exists  in  the 
market  will  intensify  even  more  in  the 
future. 

The  president  and  general  manager  of 
Associated  Dairies  testified  that  an 
order  is  needed  in  this  area  to  equalize 
prices  to  handlers.  He  said  that  if  the 
present  marketing  situation  continues  he 
would  have  to  recommend  to  the 
company’s  board  of  directors  that  the 
present  pricing  arrangement  between 
DCA  and  Associated,  which  has  been  in 
effect  over  six  years,  be  changed  to 
provide  Associated  with  lower  prices  for 
milk  so  as  to  be  competitive  in  the 
marketplace. 

A  producer,  who  is  also  a  director  of 
DCA.  explained  that  the  present 
disorder  in  the  area  stems  from  the  fact 
that  producers  have  no  basis  of 
determining  a  fair  return.  He  stated  that 
as  long  as  one  producer  can  be 
convinced  he  is  getting  a  little  more  than 
his  neighbor,  it  makes  him  happy. 
Accordingly,  he  said,  as  the  market 
prices  move  up  and  down  seasonally, 
producers  jump  from  one  supplier  to 
another  trying  to  better  themselves  in 
relation  to  one  another. 

The  president  of  MEDA  testified  that 
the  absence  of  a  regulated  system  of 
classified  pricing  in  the  proposed 
marketing  area  has  been  a  constant 
source  of  disorder  for  dairy  farmers.  He 
indicated  that  the  disorder  has  stemmed 
from  the  ability  of  unregulated  bottling 
plants  to  obtain  milk  from  producers  for 
less  than  its  economic  value. 

Another  MEDA  member  testified  that 
there  has  been  a  significant  shift  of 
producers  since  the  December  1978 
hearing.  He  said  MEDA  has  signed  up 
several  producers  who  formerly 
delivered  their  milk  to  Meadow  Gold. 
The  immediate  impact  of  this  shift  was 
that  MEDA  delivered  more  milk  to 
Meadow  Gold  for  a  short  period  of  time. 
Gradually,  however.  Meadow  Gold 
replaced  the  MEDA  milk  with  other 
nonmember  producers  to  the  point 
where,  by  the  end  of  1979,  it  was 
purchasing  virtually  no  milk  from 
MEDA.  Consequently,  as  of  February 
1980.  MEDA  had  no  share  of  the 
market's  Class  I  sales.  Other  MEDA 
witnesses  indicated  that  the  constant 
shift  of  producers  between  processing 
plants  has  heightened  tensions  between 
handlers  and  producers  in  the  market, 
particularly  between  MEDA  and 
Meadow  Gold. 
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The  general  manager  of  MEDA 
testified  that  the  cooperative  has  87 
producer  members  in  Southwestern 
Idaho-Eastern  Oregon  that  he  considers 
available  to  supply  milk  to  handlers  that 
would  be  regulated  by  the  proposed 
order.  He  said  that  an  order  is  needed  to 
preclude  handlers  from  passing  on  to 
these  dairy  farmers  adverse  impacts  of 
competitive  problems  in  the  resale 
market.  Without  a  classified  pricing 
program,  he  noted,  handlers  can  use 
various  means  to  lessen  their 
competitive  problems  by  requiring  dairy 
farmers  to  take  lower  prices  for  milk. 

The  witness  claimed  that  in  the  past 
two  years  87  producers  in  the  Oregon- 
Idaho  area  have  lost  their  fluid  market 
because  Meadow  Gold  discontinued 
buying  their  milk.  Although,  the 
cooperative  ultimately  was  able  to 
dispose  of  their  milk,  the  witness  said  it 
was  forced  to  take  a  lower  return  for  it, 
thus  reducing  the  total  amount  of  money 
available  to  MEDA’s  producers.  He 
testified  that  MEDA’s  sales  to  Meadow 
Gold  declined  from  46  million  pounds  in 
1974  to  11  million  pounds  in  1978  and 
that  this  displacement  of  one  group  of 
producers  by  another  group  was 
attributable  solely  to  the  absence  of 
regulation. 

The  witness  stated  that  the  absence  of 
regulation  has  enabled  unregulated 
handlers  to  expand  their  distribution  of 
fluid  milk  products  at  the  expense  of 
nonmember  producers  as  well  as  MEDA 
producers.  He  alleged  that  nonmembers 
supplying  certain  handlers  have  been 
short-changed  in  being  paid  less  for 
their  milk  than  the  prices  charged  these 
same  handlers  by  DCA  and  MEDA. 

Also,  he  noted,  the  nonmember 
producers  have  not  received  the  full 
butterfat  value  for  their  milk,  nor  do 
they  have  any  way  of  being  assured  of 
getting  paid  for  the  full  weight  and  test 
of  their  milk. 

The  spokesman  also  reiterated 
testimony  of  another  MEDA  witness 
that,  if  MEDA  is  unable  to  reverse  the 
displacement  of  its  member  milk,  it  will 
be  forced  to  cut  the  price  of  milk  or 
establish  its  own  fluid  milk  distributing 
plant  to  regain  its  share  of  the  Class  I 
market.  Either  alternative,  he  noted, 
would  result  in  the  kind  of  chaos  and 
disorderly  marketing  conditions  that  the 
Agricultural  Marketing  Agreement  Act ' 
was  designed  to  prevent. 

The  Idaho  operations  manager  for 
MEDA  described  the  pricing 
arrangement  between  MEDA  and 
Meadow  Gold  in  1975,  which  was  prior 
to  the  time  MEDA  insisted  on  a  change 
in  pricing  and  Meadow  Gold  began 
replacing  MEDA’s  milk  with  nonmember 
producers.  The  prices  paid  to  MEDA  by 
Meadow  Gold  varied  according  to  how 


the  milk  was  used,  at  which  Meadow 
Gold  plant  the  milk  was  received,  where 
Meadow  Gold  distributed  the  milk,  or 
which  account  Meadow  Gold  was 
serving.  For  example,  for  the  month  of 
'March  1975,  Meadow  Gold  paid  a  Class 
I  price  of  $9.14  per  hundredweight  with  a 
butterfat  differential  of  8.5  cents  per 
point  of  fat  for  milk  sold  in  the  primary 
area  (described  as  all  fluid  sales  in  the 
Boise  area  other  than  sales  to  the  Circle 
K  chain);  it  paid  a  price  of  $8.51  with  a 
butterfat  differential  of  8.0  cents  for  milk 
sold  in  an  area  described  as  Area  1;  it 
paid  a  price  of  $8.47  with  a  butterfat 
differential  of  8.5  cents  for  milk  sold  in 
an  area  described  as  Area  2;  it  paid  a 
price  of  $8.74  with  a  butterfat 
differential  of  8.5  cents  in  an  area 
described  as  the  Circle  K — Local  Area  in 
which  the  Circle  K  chain  had  stores;  it 
paid  a  price  of  $6.86  with  a  butterfat 
differential  of  7.7  cents  for  milk  used  in 
its  Bannock  Street  distributing  plant  for 
other  than  fluid  use  (including 
shrinkage);  and  it  paid  a  price  of  $7.11 
with  a  butterfat  differential  of  8.3  cents 
for  milk  delivered  to  its  Miller  Street 
manufacturing  plant  (a  few  blocks  away 
from  the  Bannock  Street  fluid  milk  plant, 
both  in  Boise). 

The  witness  testified  that  at  that  time 
in  1975  this  pricing  system  had  been  in 
effect  for  several  years  but  that  it  was 
getting  to  the  breaking  point  because  it 
was  deteriorating  MEDA’s  blend  price 
to  the  point  where  the  cooperative  could 
no  longer  live  with  it.  Accordingly,  he 
said  that  in  April  1975  MEDA  and 
Meadow  Gold  negotiated  a  new  pricing 
arrangement  whereby  Meadow  Gold 
paid  MEDA  the  Great  Basin  Class  I 
price  for  75  percent  of  the  milk  delivered 
to  its  Bannock  Street  plant  and  the 
Great  Basin  Class  III  price  (i.e.,  the 
Minnesota-Wisconsin  price)  for  the 
remaining  25  percent. 

The  witness  explained  that  after 
about  one  year  Meadow  Gold 
negotiated  with  MEDA  for  some  milk  for 
its  Miller  Street  butter-powder  plant. 

The  parties  agreed  to  an  arrangement 
whereby  Meadow  Gold  paid  MEDA  the 
Class  I  price  on  80  percent  of  its  milk 
delivered  to  the  Bannock  Street  plant  on 
the  conditon  that  it  deliver  a  certain 
amount  of  milk  to  the  Miller  Street  plant. 
Meadow  Gold  paid  MEDA  the 
“manufacturing  price"  for  the  milk 
delivered  to  the  Miller  Street  plant. 
Under  this  arrangement,  the  witness 
said,  MEDA  at  times  received  less  from 
Meadow  Gold  than  it  would  have 
received  had  it  sold  its  milk  to  a  cheese 
plant  instead. 

The  record  does  not  relate  what 
transpired  next,  whether  MEDA  refused 
to  supply  milk  to  the  Miller  Street  plant 


or  whether  it  began  charging  a  higher 
price.  It  does  show,  however,  that 
Meadow  Gold  began  purchasing  less 
and  less  milk  from  MEDA.  As  a  result  of 
these  declining  purchases  by  Meadow 
Gold,  MEDA,  in  about  March  of  1978, 
instituted  a  10-cent  per  hundredweight 
service  charge  on  top  of  the  Great  Basin 
Class  I  price  (which  was  equal  to  the  M- 
W  price  plus  $1.90).  Then,  in  late  1979 
when  Meadow  Gold  stopped  purchasing 
all  but  spot  shipments  from  MEDA, 
MEDA  increased  the  service  charge  to 
50  cents  over  the  Class  I  price. 

The  president  of  Western  General 
Dairies,  Inc.,  a  cooperative  representing 
630  Grade  A  producers  in  Utah, 
Wyoming,  and  Idaho,  also  testified  in 
support  of  an  order  for  the  Southwestern 
Idaho-Eastern  Oregon  marketing  area. 
Although  WGDI  would  not  have 
producers  or  plants  under  the  proposed 
order,  the  spokesman  testified  that  an 
order  would  provide  needed  stability 
and  orderly  marketing  to  the  general 
region.  He  said  WGDI’s  experience  with 
the  Great  Basin  order,  under  which 
WGDI  operates  fully  regulated  plants, 
has  shown  that  an  order  provides 
producers  with  the  security  necessary  to 
meet  the  tremendous  investments 
needed  for  producers  of  Grade  A  milk. 
He  said  that  an  order  eliminates  the 
possibility  of  unreasonable  profit  by  a 
processor  at  the  expense  of  producers  in 
the  way  he  purchases  milk  for  various 
uses  and  that  it  promotes  better  feelings 
among  producers  since  they  share 
equally  in  the  Class  I  sales  and  in  the 
sales  of  surplus  milk  used  for  by¬ 
products. 

The  manager  of  Safeway’s  Salt  Lake 
City  distributing  plant,  which  is 
regulated  under  the  Great  Basin  order, 
also  testified  in  support  of  an  order  for 
the  Boise  area.  Although  this  plant 
would  not  be  regulated  under  the 
proposed  order,  the  spokesman  for 
Safeway  indicated  that  it  supported  an 
order  for  the  area  because  an  order 
would  subject  its  competitors  to  the 
same  rules  under  which  it  operates.  At 
the  time  of  the  reopened  hearing, 
Safeway  operated  14  stores  in  the 
proposed  marketing  area  that  were 
supplied  with  milk  from  its  Salt  Lake 
plant. 

Opposition  testimony  to  the  adoption 
of  the  proposed  order  was  presented  at 
the  reopened  hearing  by  two  individual 
dairy  farmers.  Both  producers  ship  to 
Meadow  Gold.  One  producer  testified 
that  an  order  would  probably  lower  his 
price.  He  also  said  dairy  farmers 
couldn’t  afford  to  give  up  their  freedom 
of  milk  marketing  which  he  believed  a 
milk  order  for  the  area  would  take 
away. 
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The  other  producer  opposed  to  the 
order  testified  that  he  had  previously 
marketed  his  milk  under  the  Great  Basin 
order.  The  same  problems  exist  under 
that  order,  he  said,  as  exist  in  the 
proposed  marketing  area.  He  stated  that 
he  didn’t  feel  there  was  any  need  for  a 
marketing  order  here  because  he  didn’t 
believe  there  were  chaotic  marketing 
conditions  existing  in  this  area,  and 
even  if  there  were,  he  didn't  see  how  an 
order  would  help  this  condition. 

c.  Findings  and  conclusions  on  the 
need  for  an  order.  On  the  basis  of  the 
testimony  and  evidence  developed  at 
the  initial  and  reopened  hearings,  an 
order  is  needed  to  stabilize  marketing 
conditions  currently  existing  in  the  area. 
An  order  would  establish  and  maintain 
orderly  marketing  conditions  through 
the  operation  of  a  classified  pricing  plan 
applied  uniformly  to  competing  handlers 
for  milk  purchased  from  producers  and 
an  equitable  basis  of  dividing  among  all 
such  producers  the  proceeds  from  the 
sale  of  their  milk. 

This  market  is  in  a  region  of  heavy 
milk  production  and  limited  fluid  milk 
sales.  The  outlet  for  fluid  milk  sales  in 
the  Southwestern  Idaho-Eastern  Oregon 
area  is  limited  because  the  area  is 
sparsely  populated,  with  no  large 
population  centers.  The  estimated 
current  population  of  the  proposed 
marketing  area  is  about  508, 000. 2  Based 
on  an  estimated  daily  consumption  of 
fluid  milk  of  0.9  pounds  per  person,  the 
total  population  of  the  proposed 
marketing  area  would  provide  a  market 
for  about  165  million  pounds  of  Class  I 
sales  annually.  In  June  1978,  about  14 
percent  of  the  estimated  Class  I  sales  in 
the  proposed  marketing  area  were 
supplied  by  handlers  under  other  orders. 
Hence,  dairy  farmers  who  would  be 
producers  under  the  proposed  order 
supply  the  remaining  Class  I  sales  of 
about  140  million  pounds  annually. 

From  data  contained  in  the  record, 
probably  about  225  dairy  farmers  would 
be  producers  under  the  terms  of  the 
order  as  adopted  herein.  This  number 
may  be  as  few  as  150  or  as  many  as  250 
producers,  depending  upon  whether  the 
order’s  blend  price  attracts  milk  now 
associated  with  other  Federal  order 
markets.  If  the  number  of  producers 
associated  with  the  market  is  about  225, 
total  deliveries  of  thgir  milk  to  be  pooled 
under  the  order  would  be  about  325 
million  pounds  annually.  At  that  rate, 
about  40  to  45  percent  of  producer  milk 
would  be  used  as  Class  I  milk. 

2  Official  notice  is  taken  of  "Estimates  of  the 
Population  of  Counties  and  Metropolitan  Areas”. 
Series  P-25.  No.  873,  Issued  February  1980.  Bureau 
of  Census.  U.S.  Department  of  Commerce. 


Within  the  proposed  order’s 
marketing  area,  there  is  available  from 
nearby  producers  a  great  deal  more 
Grade  A  milk  than  can  be  used  by 
distributing  plants  in  the  area. 

Moreover,  it  is  likely  that  such  milk 
supplies  will  increase  in  the  future  as 
more  Grade  B  milk  production  is 
converted  to  Grade  A  and  becomes 
available  for  the  fluid  market.  This  is 
becoming  an  increasingly  significant 
factor  in  the  market.  Such  a  supply 
situation  fosters  disorderly  marketing. 

In  this  supply  situation,  handlers  have 
an  incentive  to  seek  milk  otherwise 
destined  for  manufacturing  use  for  Class 
I  purposes  at  prices  that  are  little  more 
than  the  prices  paid  for  manufacturing 
grade  milk  in  the  region,  which  would  be 
below  the  economic  value  of  such  milk 
under  orderly  marketing  conditions.  The 
availability  of  such  cheaper  milk 
weakens  producers’  bargaining  position 
and  lessens  their  ability  to  compete 
effectively  for  a  Class  I  market. 

The  record  establishes  that  certain 
handlers  have  exploited  this  situation  as 
is  evidenced  by  the  significant 
differences  in  purchasing  arrangements 
that  distributing  plants  serving  the  area 
have  with  their  producers.  As  indicated, 
the  three  distributing  plants  supplied  by 
DCA  purchase  their  milk  on  the  basis  of 
utilization  under  a  three-class  system. 
The  class  prices  charged  by  DCA  under 
this  arrangement  generally  follow  the 
prices  established  under  the  Great  Basin 
order.  The  purchasing  arrangements  of 
other  unregulated  distributing  plants  in 
the  marketing  area  have  very  little 
relation  to  the  actual  utilization  made  of 
the  milk  by  the  individual  plants.  One  of 
these  plants  with  nearly  100  percent 
Class  I  utilization  pays  little  more  for  its 
milk  than  prices  paid  for  Grade  A  milk 
by  local  manufacturing  plants.  Another 
plant,  Meadow  Gold,  pays  its  producers 
on  the  basis  of  a  fixed  70  percent  Class 
I — 30  percent  Class  II  utilization  under  a 
two-class  system  where  the  Class  I  price 
is  the  Minnesota-Wisconsin 
manufacturing  milk  price  plus  $1.45  and 
the  Class  II  price  is  the  M-W  price. 
However,  the  record  indicates  that  this 
plant’s  actual  Class  I  utilization  is  higher 
than  the  70  percent  figure  that  is  used  as 
a  basis  in  determining  the  prices  it  pays 
dairy  farmers. 

The  cost  of  Class  I  milk  under  the 
various  purchasing  arrangements  used 
by  5  of  the  7  s  distributing  plants 
expected  to  be  regulated  under  the 
proposed  order  varied  in  December  1979 
from  about  $12.09  to  $13.22.  This  wide 
range  in  plants’  cost  of  milk  is  resulting 

3  The  record  did  not  provide  any  pricing 
information  for  two  small  distributing  plants  at  Buhl 
and  Payette.  Idaho. 


in  decreasing  returns  to  producers.  The 
plants  whose  Class  I  milk  costs  are  low 
relative  to  others  have  a  competitive 
advantage  in  their  milk  costs  which  they 
have  used  in  lowering  their  resale  prices 
to  take  away  business  from  other  plants. 
Consequently,  producers  supplying 
plants  who  now  pay  Class  I  prices  at  the 
high  end  of  the  range  are  in  danger  of 
either  having  their  buyers  lose 
additional  Class  I  sales  to  plants  paying 
lower  prices  or  being  forced  to  accept 
lower  prices  from  them. 

This  is  the  marketing  situation  that 
confronts  proponent  DCA  at  the  present 
time.  The  purchasing  arrangement 
between  Associated  Dairies  and  DCA  is 
now  being  strained  by  the  competitive 
pressures  from  plants  having  lower 
Class  I  milk  costs.  DCA’s  general 
manager  testified  that  the  impact  of  such 
competitive  pressures  reduced 
Associated  Dairies'  operating  margin  in 
1979  about  15  percent  and  under  current 
marketing  conditions,  he  expects  it  to  be 
lower  in  1980.  Also,  DCA  lost  additional 
fluid  sales  to  another  buyer  because  this 
buyer  lost  a  major  wholesale  account  to 
a  plant  paying  lower  prices  to  producers 
for  Class  I  milk. 

There  are  also  wide  variations  in 
butterfat  differential  values  used  by  the 
plants  in  adjusting  prices  for  milk 
containing  other  than  3.5  percent 
butterfat  In  June  1978,  for  example, 
butterfat  differentials  used  by  plants 
purchasing  milk  from  producers  varied 
from  a  low  of  7.25  cents  to  a  high  of  13.4 
cents  for  each  Vko  percent  variation 
from  the  basic  test  of  3.5  percent.  This 
compares  to  a  June  1978  butterfat 
differential  in  most  Federal  orders  of 
12.3  cents  per  Vio  percent  variation  from 
3.5  percent.  This  lack  of  a  uniform 
butterfat  differential  that  reflects  market 
values  for  butterfat  results  in  gross 
inequities  in  the  prices  received  by 
producers  and,  in  fact,  reduces  returns 
to  those  producers  whose  milk  tests 
above  the  basic  3.5  percent  butterfat 
test. 

As  indicated,  the  largest  buyer  of 
nonmember  milk  (Meadow  Gold)  has  no 
uniform  system  of  paying  its  producers 
according  to  the  utilization  of  their  milk. 
This  has  resulted  in  general 
dissatisfaction  among  many  of  its 
nonmember  producers  to  the  end  that  in 
early  1979  a  number  of  them  joined 
MEDA  to  improve  their  bargaining 
position.  Shortly  after  this  happened. 
Meadow  Gold  not  only  replaced  these 
producers  but  also  the  remainder  of 
MEDA's  producers  who  supplied  milk  to 
Meadow  Gold  on  a  supplemental  basis 
to  balance  the  daily  and  seasonal 
requirements  of  the  handler.  MEDA 
must  now  channel  the  milk  of  these 
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former  producers  of  Meadow  Gold  to 
manufacturing  plants  where  they  receive 
a  lower  return  for  the  milk. 

The  ability  of  some  high  Class  I  use 
plants  to  purchase  milk  at  prices  which 
do  not  reflect  the  value  of  milk  for  such 
use  is  causing  market  disorder.  Under 
such  marketing  conditions  an  order  can 
provide  a  marketing  environment  in 
which  producers  can  obtain  the  full 
economic  value  of  their  milk  under 
orderly  marketing  conditions.  An  order 
will  insure  that  all  handers  are  paying 
producers  the  same  minimum  class 
prices  and  will  provide  equity  among 
handlers  relative  to  their  product  costs. 

While  an  order  will  tend  to  mitigate 
competitive  problems  at  the  farm  level 
resulting  from  unequal  raw  product 
costs  among  handlers,  it  does  not 
guarantee  any  producer  a  fluid  milk 
outlet.  However,  with  a  proper  minimum 
class  price  structure  under  an  order,  the 
present  disparities  in  raw  product  costs 
will  be  eliminated,  or  at  least  mitigated. 
Thus,  any  producer  favorably  located  to 
the  market’s  fluid  milk  outlets  should  be 
in  a  favorable  position  to  supply  such 
outlets. 

The  record  indicates  that  another 
source  of  market  disorder  experienced 
by  producers  regularly  supplying  the 
Southwestern  Idaho-Eastern  Oregon 
market  is  the  absence  of  any  plan  to 
distribute  equitably  among  producers 
the  burden  of  reserve  supplies  of  milk 
necessarily  associated  with  the  fluid 
milk  sales  of  the  area.  This  is  a  source  of 
much  discord  among  dairy  farmers 
which  poses  a  continuing  threat  to 
orderly  marketing  in  the  area. 

The  distributing  plants  located  in  the 
proposed  marketing  area  tend  to  receive 
only  enough  milk  to  meet  their  fluid  milk 
and  cottage  cheese  requirements. 

Some  of  these  plants,  however,  rely 
on  the  proponent  cooperatives  in 
varying  degrees  to  meet  their  day-to-day 
and  season-to-season  fluctuations  in 
milk  supply  needs.  Associated  and  Sun 
Ray,  for  instance,  arrange  for  DCA  to 
supply  them  with  practically  all  of  their 
milk  at  the  time  and  in  the  quantities 
needed. 

Other  handlers  in  the  market,  notably 
Meadow  Gold,  receive  most  of  their  milk 
supply  directly  from  nonmember 
producers  and  rely  on  cooperatives, 
MEDA  in  the  case,  for  supplemental 
supplies.  In  both  supply  situations,  the 
proponent  cooperatives  assume  the 
burden  of  disposing  of  the  milk 
distributing  plants  do  not  have  an 
immediate  need  for  but  which 
represents  a  necessary  reserve  supply 
for  the  market.  Additionally,  another 
distributing  plant  operator  relies  to  a 
large  extent  on  his  own  farm  production 
for  the  plant's  milk  supply.  To  balance 


the  plant’s  daily  fluctuation  in  milk 
supply  needs,  the  handler  purchases 
supplemental  supplies  from  a  local 
producer.  On  the  days  of  the  week  when 
the  plant  has  no  need  for  the  producer’s 
milk,  the  producer  markets  the  excess  to 
a  manufacturing  plant  and  receives  the 
lower  manufacturing  price  for  such 
surplus.  Under  this  supply  arrangement, 
the  handler  is  assured  of  sharing  to  the 
fullest  extent  possible  in  the  plant’s  total 
Class  I  milk  on  his  own  farm  production 
while  the  producer  bears  the  burden  of 
the  reserve  milk  that  is  necessarily 
associated  with  the  plant’s  operations. 

Under  the  various  supply 
arrangements  presently  existing  in  this 
market,  the  lower  returns  associated 
with  the  market’s  reserve  dr  surplus 
milk  supplies  are  not  being  equally 
shared  among  all  producers  in  the  area. 
Consequently,  substantial  inequity 
results  among  producers,  particularly 
between  the  members  of  cooperatives 
who  are  supplying  milk  to  the  market  for 
fluid  use  and  other  dairy  farmers  who 
supply  the  market.  Accordingly,  an 
order  for  the  area,  with  provision  for 
marketwide  pooling,  will  provide  the 
means  of  equitably  apportioning  the 
burden  of  reserve  milk  among  all 
producers  and  will  contribute  to  more 
orderly  marketing  conditions  for  the 
area.  The  marketwide  pooling  of  milk  as 
adopted  herein  assures  that  all 
producers  will  share  equally  in  the 
higher-priced  Class  I  uses  to  the  extent 
that  there  is  a  market  for  Class  I  milk. 
They  will  also  share  equally  in  the 
lower-priced  reserve  milk  supplies  that 
are  necessarily  associated  with  a  fluid 
market. 

The  evidence  in  the  record  indicated 
that  a  great  deal  of  confusion  exists 
among  producers  over  the  prices  (their 
levels  and  how  they  are  computed)  they 
are  paid  by  handlers  for  their  milk. 
When  asked  what  the  proper  price  level 
should  be  in  this  area,  one  producer 
responded  that  that  was  part  of  the 
problem — no  one  knew  what  the  true 
value  of  milk  was  in  this  market. 

An  order  will  remove  this  uncertainty 
by  establishing  an  official  minimum 
“value”  for  milk  in  this  area.  Producers 
will  no  longer  wonder,  then,  whether 
they  are  getting  the  full  use  value  for 
their  milk. 

Producers  also  expressed  a  great  deal 
of  concern  over  whether  they  were 
being  paid  for  their  milk  according  to 
accurate  weights  and  butterfat  tests. 
Several  testified  about  discrepancies  in 
their  weights  and  tests. 

An  important  function  of  an  order  is 
to  insure  that  such  tests  and  weights  are 
accurate.  Except  where  a  cooperative 
asociation  is  performing  this  service  for 
its  members,  the  market  administrator 


will  insure  that  each  producer  is  being 
paid  by  handlers  on  the  basis  of  proper 
milk  weights  and  butterfat  tests. 

Another  market  service  which  is  now 
needed  and  will  be  provided  by  an  order 
is  the  collection  and  publication  of 
accurate  market  data.  Statistics  showing 
the  amount  of  milk  pooled,  the 
utilization  of  such  milk  in  each  class,  the 
computation  of  the  uniform  price,  and 
other  data  will  be  regularly  published  by 
the  market  administrator  and  sent  to 
producers  who  are  not  getting  such 
information  through  a  cooperative 
association. 

In  the  initial  recommended  decision 
denying  an  order  for  this  area,  it  was 
found  that  “it  is  doubtful  that  a  Federal 
milk  order  to  establish  classified  pricing, 
marketwide  pooling,  and  other 
provisions  would  provide  any 
substantial  benefits  for  producers  that 
would  justify  the  disadvantages  of 
Federal  government  intervention”  (44  FR 
48130).  At  the  reopened  hearing,  it  was 
evident  that  a  very  large  percentage  of 
the  producers  serving  the  market,  and 
several  handlers  as  well,  strongly  feel 
that  the  advantages  of  Federal 
regulation  far  outweigh  any  costs  or 
other  disadvantages  involved. 

The  costs  of  regulation  would 
essentially  be  the  administrative 
assessment  (not  more  than  5  cents  per 
hundredweight,  or  less  than  Vz  cent  per 
gallon)  charge  to  handlers  to  cover  the 
administration  of  the  order  by  the 
market  administrator  and  his  staff;  the 
market  service  fee  (not  more  than  7 
cents  per  hundredweight)  charged  to 
producers  to  cover  the  costs  of  check¬ 
testing  their  milk  and  providing  them 
with  market  information;  and  any 
miscellaneous  costs  incurred  by 
handlers  for  keeping  the  required 
records  and  filing  the  necessary  reports 
with  the  market  administrator. 

It  is  concluded  that  a  Federal  order  for 
the  Southwestern  Idaho-Eastern  Oregon 
marketing  area  as  herein  proposed  will 
stabilize  and  improve  milk  marketing 
conditions  in  the  area.  The  order  is  in 
the  public  interest  in  that  it  will 
establish  orderly  marketing  conditions 
for  producers  and  handlers  relative  to 
milk  distributed  in  the  proposed 
marketing  area  and  will  assure  a 
continuing  and  adequate  supply  of  high- 
quality  milk  for  consumers.  Moreover, 
the  order  will  effectuate  the  declared 
policy  of  the  Act  by  providing  for: 

1.  The  establishment  of  uniform  prices 
to  handlers  for  milk  received  from 
producers  according  to  a  classified  plan 
based  upon  the  utilization  made  of  the 
milk; 

2.  A  regular  and  dependable 
procedure  that  affords  all  interested 
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parties  the  opportunity  to  participate, 
through  public  hearings,  in  the 
determination  of  changes  that  may  be 
required  in  the  marketing  plan  in  order 
to  insure  an  orderly  market; 

3.  An  impartial  audit  of  handlers’ 
records  to  verify  the  payment  of 
required  prices; 

4.  A  system  for  verifying  the  accuracy 
of  the  weight  and  butterfat  content  of 
milk  purchased; 

5.  Uniform  returns  to  producers 
supplying  the  market  based  upon  an 
equal  sharing  among  all  such  producers 
of  the  returns  from  the  higher-valued 
Class  I  milk  and  the  lower  returns  from 
the  sale  of  reserve  milk  which  cannot  be 
marketed  for  fluid  use;  and 

6.  Marketwide  information  on 
receipts,  sales,  prices,  and  other  related 
data  concerning  milk  marketing 
conditions  and  practices  in  the  area. 

Although  it  did  not  take  a  position  on 
the  proposed  order  at  either  hearing, 
Meadow  Gold,  in  its  post-hearing  briefs 
and  in  its  exceptions  to  the  revised 
recommended  decision,  opposed  the 
adoption  of  the  proposed  order  on  the 
basis  that  the  record  evidence  does  not 
demonstrate  a  need  for  the  order.  Also, 
in  its  exceptions,  a  dairy  farmer  opposed 
the  issuance  of  an  order  for  the  area. 

The  briefs  and  exceptions  of  these 
parties  were  general  in  nature  and  did 
not  indicate  with  any  specificity  how  the 
Department  erred  in  reaching  its 
tentative  conclusions  in  terms  of  the 
marketing  evidence  presented  at  the 
hearings. 

The  Council  on  Wage  and  Price 
Stability  also  filed  a  general  exception 
opposing  the  issuance  of  an  order  for  the 
area.  It  was  the  Council’s  position  that 
an  order  would  lead  to  higher  prices  for 
fluid  milk  products  to  consumers  in  the 
area,  reduce  the  forces  of  free  market 
competition,  and  cause  the  inefficient 
use  of  resources. 

The  record  evidence  developed  in  this 
proceeding  does  not  support  the 
positions  of  these  several  parties.  To  the 
contrary,  the  record  establishes,  as 
described  at  length  earlier,  that 
disorderly  marketing  conditions  prevail 
in  the  proposed  marketing  area.  The 
public  interest  will  be  served  by 
establishing  orderly  marketing 
conditions  for  milk  in  the  proposed  area. 
A  marketing  order,  while  affecting  the 
forces  of  free  market  competition  to  a 
limited  extent,  represents  a  reasonable 
means  of  establishing  orderly  marketing 
for  milk  and  is  a  means  specifically 
established  by  the  Congress.  Such 
orderly  marketing  will  assure  a 
continuing  and  adequate  supply  of  fluid 
milk  for  the  consumers  in  the  area  at 
reasonable  prices.  Accordingly,  the 


exceptions  opposing  the  adoption  of  an 
order  are  denied. 

3(a)  Handlers  to  be  regulated  and 
milk  to  be  priced  and  pooled.  It  is 
necessary  to  designate  clearly  what  milk 
and  which  persons  would  be  subject  to 
the  various  provisions  of  the  order.  This 
is  accomplished  by  providing  specified 
definitions  to  describe  the  category  of 
persons,  plants,  and  milk  products  to 
which  the  applicable  provisions  of  the 
order  relate. 

Marketing  area.  The  marketing  area 
for  the  proposed  order  should  include  all 
territory,  including  government 
reservations  and  installations,  within 
the  18  contiguous  Idaho  counties  of  Ada, 
Adams,  Blaine,  Boise,  Camas,  Canyon, 
Cassia,  Elmore,  Gem,  Gooding,  Jerome, 
Lincoln,  Minidoka,  Owyhee,  Payette, 
Twin  Falls,  Valley,  and  Washington; 
and  the  5  contiguous  Oregon  counties  of 
Baker,  Grant,  Harney,  Malheur,  and 
Union.  This  23-county  marketing  area  as 
specified  herein  was  proposed  by  the 
proponents  of  the  order.  There  was  no 
opposition  to  the  inclusion  of  these 
counties  in  the  marketing  area. 

As  indicated  earlier,  the  estimated 
July  1, 1978,  population  of  the  proposed 
marketing  area  is  508,000.  Ada  County, 
in  which  Boise,  Idaho,  is  located, 
contains  the  greatest  concentration  of 
population  in  the  23-county  area.  Its 
population  of  153,000  represents  more 
than  30  percent  of  the  area’s  population. 
Much  of  the  area  is  predominantly  rural; 
17  counties  had  less  than  20,000 
inhabitants  on  July  1, 1978.  Only  four 
counties  (Ada,  Canyon,  and  Twin  Falls 
in  Idaho,  and  Malheur  in  Oregon)  had 
25,000  or  more  inhabitants  at  that  time. 
Principal  cities  in  the  proposed 
marketing  area  include  Boise,  Nampa, 
and  Twin  Falls,  Idaho. 

As  specified  herein,  the  marketing 
area  should  include  all  government 
reservations,  installations,  institutions, 
or  other  establishments  operated  by 
municipal,  county,  state,  or  Federal 
governments.  The  record  indicates  that 
such  installations  include  the  Boise 
Inter-Agency  Fire  Center,  Boise;  the 
Idaho  Air  National  Guard  Base,  Boise; 
the  Veterans  Administration  Hospital, 
Boise;  the  Mountain  Home  Air  Force 
Base,  Mountain  Home,  Idaho;  the  Baker 
Air  Force  Station,  Baker,  Oregon;  and 
the  Burns  Air  Force  Station,  Burns, 
Oregon. 

A  spokesman  for  proponents  testified 
that  the  proposed  area  includes  the  most 
heavily  populated  centers  in  the 
distribution  territories  covered  by  major 
handlers  in  this  area.  He  said  that  in 
deciding  upon  an  appropriate  marketing 
area,  proponents  sought  to  include 
sufficient  territory  to  effectively  regulate 
the  market  without  bringing  under 


regulation  several  small  handlers, 
primarily  farmers,  distributing  milk  in 
minimal  quantities  or  in  remote  small 
communities. 

The  principal  exhibit  prepared  on 
behalf  of  proponents  shows  that  the 
following  handlers  would  likely  be 
subject  to  full  regulation  under  the 
order.  Associated  Dairies,  in  Boise  and 
Twin  Falls,  Idaho;  Falconhurst  Dairy, 
Buhl,  Idaho;  Meadow  Gold  Dairies, 

Boise,  Idaho;  Smith's  Dairy,  Buhl,  Idaho; 
Stoker’s  Dairy.  Burley,  Idaho;  and  Sun 
Ray  Drive-In  Dairy,  Boise,  Idaho.  Grade 
A  milk  sold  for  fluid  consumption  by 
these  handlers  throughout  the  defined 
marketing  area  must  be  approved  by 
duly  constituted  regulatory  agencies 
whose  health  ordinances  conform  to  the 
U.S.  Public  Health  Service  Grade  A 
Pasteurized  milk  ordinance. 

The  principal  source  of  supply  of 
handlers  who  would  be  regulated  by  the 
proposed  order  is  from  producer- 
members  of  two  of  the  three 
cooperatives  proposing  an  order  for  the 
area — DCA  and  MED  A.  In  June  1978, 
these  cooperatives  represented  and 
marketed  the  milk  of  more  than  70 
percent  of  the  approximately  216 
producers  on  the  market.  Besides  the 
approximately  216  producers  supplying 
handlers  in  the  proposed  area,  an 
additional  six  farms  are  operated  by 
handlers  whose  principal  source  of 
supply  is  the  production  from  their  own 
farms.  These  handlers  accounted  for 
about  4  percent  of  the  estimated  total 
Class  I  distribution  in  the  proposed 
marketing  area.  As  proposed  herein,  the 
handlers  with  own-farm  production 
would  be  exempt  from  the  pooling  and 
payment  provisions  of  the  order  if  they 
qualify  as  “producer-handlers"  as 
specified  in  the  attached  order. 

In  addition  to  these  handlers,  six  other 
handlers  who  operated  plants  that  are 
fully  regulated  under  three  other  orders 
distribute  fluid  milk  products  in  the 
proposed  marketing  area.  In  June  1978, 
these  handlers  accounted  for  about  14 
percent  of  the  estimated  total  Class  I 
distribution  in  the  proposed  marketing 
area.  Four  of  these  handlers  operated 
plants  that  were  fully  regulated  under 
the  Oregon-Washington  order,  while  one 
of  the  remaining  two  was  regulated 
under  the  Great  Basin  order  and  the 
other  under  the  Inland  Empire  order. 

The  route  distribution  of  the  plants 
that  would  be  regulated  is  confined 
largely  to  the  proposed  marketing  area; 
only  two  have  sales  outside  the 
proposed  area.  The  out-of-area 
disposition  of  these  two  plants  is 
confined  to  nearby  areas  adjacent  to  the 
proposed  marketing  area  and  was  21 


21952 


Federal  Register  /  Vol.  46,  No.  71  /  Tuesday,  April  14,  1981  /  Proposed  Rules 


percent  and  2  percent,  respectively,  of 
their  total  fluid  sales  in  June  1978. 

Because  a  significant  portion  of  the 
sales  of  fluid  milk  by  handlers  who 
would  be  regulated  is  in  relatively  rural 
communities,  it  is  appropriate  that  the 
marketing  area  be  defined  along  county 
lines  rather  than  on  the  basis  of  city 
boundaries.  The  marketing  area  as 
proposed  herein  includes  all  of  the 
counties  in  which  handlers  in  the  area 
have  a  majority  of  the  fluid  sales. 
Accordingly,  it  is  concluded  that  the 
marketing  area  as  proposed  should 
result  in  effective  regulation  of  the 
principal  handlers  who  compete  for 
sales  in  the  Idaho-Oregon  area  without 
bringing  under  full  regulation  plants 
having  minimal  fluid  sales  within  the 
marketing  area. 

All  producer  milk  received  at 
regulated  plants  must  be  subject  to 
classified  pricing  under  the  order 
regardless  of  whether  it  is  disposed  of 
within  or  outside  the  marketing  area. 
Otherwise,  the  effect  of  the  order  would 
be  nullified  and  the  orderly  marketing 
process  would  be  jeopardized. 

If  only  a  pool  handler’s  "in-area”  sales 
were  subject  to  classification,  pricing, 
and  pooling,  a  regulated  handler  with 
Class  I  sales  both  inside  and  outside  the 
marketing  area  could  assign  any  value 
to  its  outside  sales.  The  handler  thereby 
could  reduce  the  average  cost  of  all  its 
Class  I  milk  below  that  of  other 
regulated  handlers  having  all,  or 
substantially  all,  of  their  Class  I  sales 
within  the  marketing  area.  Unless  all 
milk  of  such  a  handler  were  fully 
regulated  under  the  order,  the  handler 
would  not  be  subject  to  effective  price 
regulation. 

The  absence  of  effective 
classification,  pricing,  and  pooling  of 
such  milk  would  disrupt  orderly 
marketing  conditions  within  the 
regulated  marketing  area  and  could  lead 
to  a  complete  breakdown  of  the  order.  If 
a  pool  handler  were  free  to  value  a 
portion  of  its  milk  at  any  price  that  such 
handler  chooses,  it  would  be  impossible 
to  enforce  payment  of  uniform  prices  by 
all  fully  regulated  handlers  to  the 
producers  w'ho  supply  the  market.  It  is 
essential,  therefore,  that  the  order  price 
all  the  producer  milk  received  at  a  pool 
plant  regardless  of  the  point  of 
disposition. 

Route  disposition.  A  definition  for 
“route  disposition"  is  a  convenience  for 
specifying  the  various  kinds  of  fluid  milk 
sales  outlets  that  will  be  considered  in 
determining  whether  a  distributing  plant 
would  be  regulated  under  the  order.  As 
proposed  by  proponents  and  adopted 
herein,  route  disposition  would  mean 
any  delivery  of  a  fluid  milk  product 
classified  as  Class  I  milk  to  a  retail  or 


wholesale  outlet  (except  to  a  plant], 
either  directly  or  through  any 
distribution  facility  or  vendor,  and 
including  any  disposition  from  a  plant 
store  or  through  a  vending  machine.  It 
would  not  include  delivery  of  fluid  milk 
products  to  distribution  points  of  the 
handler.  The  distribution  from  such 
points  would  be  considered  a  route 
disposition  from  the  milk  plant. 

Plant.  Although  a  “plant"  definition 
was  not  proposed  by  proponents,  the 
order  should  nevertheless  contain  one 
for  purposes  of  clarity,  ease  of  order 
interpretation,  and  reference.  As 
adopted  herein,  “plant"  means  the 
buildings,  facilities,  and  equipment 
constituting  a  single  operating  unit  or 
establishment  at  which  milk  or  milk 
products  (including  filled  milk)  are 
received,  processed,  or  packaged. 
Separate  facilities  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  would  not 
be  a  plant.  Similarly,  separate  facilities 
at  which  milk  is  only  reloaded  from  one 
tank  truck  to  another  would  not  be  a 
plant  as  defined  herein. 

Distributing  Plant.  A  “distributing 
plant”  would  be  a  plant  that  is  approved 
by  a  duly  constituted  regulatory  agency 
for  the  handling  of  Grade  A  milk  and  at 
which  fluid  milk  products  are  processed 
or  packaged  and  from  which  there  is 
route  disposition  in  the  marketing  area 
during  the  month.  In  this  definition  and 
in  the  following  “supply  plant” 
definition,  proponents  in  their  proposed 
order  language  referred  to  “milk 
approved  by  a  duly  constituted 
regulatory  agency  for  fluid 
consumption."  The  record  indicates  that 
the  States  of  Idaho  and  Oregon  have 
adopted  and  operate  under  the  Grade  A 
Pasteurized  Milk  Ordinance  and  Code, 
1965  Recommendations  of  the  United 
States  Public  Health  Service,  U.S. 
Department  of  Health,  Education,  and 
Welfare.  This  means  that  the  farms  of 
dairy  farmers  must  be  inspected  and 
approved  for  the  production  of  Grade  A 
milk.  Likewise,  all  plants  processing  or 
packaging  milk  for  fluid  use  must  be 
approved  for  handling  Grade  A  milk. 
Accordingly,  it  is  appropriate  to  refer  in 
the  order  to  “Grade  A  milk”  rather  than 
to  milk  approved  for  fluid  consumption. 

Proponent  cooperative  associations 
and  Associated  Dairies  excepted  to  this 
recommended  definition  on  the  basis 
that  it  would  exempt  from  regulation 
those  operations  that  bottle  and 
distribute  unpasteurized  milk  (raw  milk). 
Exceptors  pointed  out  that  the  State  of 
Idaho  allows  the  bottling  and 
distribution  of  raw  milk  providing  such 
milk  is  “bottled  *  *  *  on  the  premises 
where  produced  *  *  Under  the  state 


regulations  such  milk  is  treated  as  non- 
Grade  A  milk.  As  a  result,  exceptors 
argue  that  the  recommended 
“distributing  plant”  definition  "would 
provide  an  incentive  to  bottlers  and 
dairy  farmers  to  embark  upon  a  ‘raw 
milk’  distribution  enterprise  solely  to 
avoid  regulation".  Exceptors  urged  the 
adoption  of  proponents’  proposed 
language  which  would  bring  under 
regulation  any  operation  that  bottled 
and  distributed  "milk  approved  by  a 
duly  constituted  regulatory  agency  for 
fluid  consumption.”  4 

The  record  evidence  shows  that  there 
are  several  farm  operations  that  bottle 
and  distribute  raw  milk  directly  to 
consumers  in  the  marketing  area. 
However,  there  was  no  indication  that 
these  operations  would  cause  disorderly 
marketing  conditions  since  their  sales 
are  an  insignificant  portion  of  the  total 
sales  in  the  market.  Moreover,  it  is 
extremely  unlikely  that  this  type  of  milk 
sales  will  grow  in  importance  because 
the  demand  by  consumers  for  raw  milk 
is  limited.  Accordingly,  there  is  no  need 
to  be  concerned  that  they  would  not  be 
regulated  under  the  order. 

Supply  plant.  A  “supply  plant"  also 
should  be  defined- under  the  order.  As 
adopted  herein,  “supply  plant”  means  a 
plant  that  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  Grade  A  milk  and  from 
which  fluid  milk  products  are  moved 
during  the  month  to  a  pool  distributing 
plant.  This  definition  is  similar  to  the 
one  suggested  by  proponents  of  the 
order. 

A  proposal  by  Kraft,  Inc.,  to  modify 
proponents’  proposed  supply  plant 
definition  by  including  in  a  supply 
plant’s  movements  of  milk  diversions  as 
well  as  transfers  to  distributing  plants 
should  not  be  adopted.  This 
modification  was  made  in  connection 
with  another  proposal  by  Kraft  that 
would  allow  a  pool  supply  plant  to  meet 
its  shipping  requirements  through  both 
transfers  and  diversions  of  milk  from  the 
supply  plant  to  pool  distributing  plants, 
rather  than  through  transfers  only.  As 
discussed  in  greater  detail  under  the 
"handler”  definition,  the  proposed  order 
as  adopted  herein  would  allow  any 
plant  operator  to  be  the  handler  on  milk 
delivered  for  its  account  to  the  pool 
plant  of  another  handler.  It  would 
appear  that  this  type  of  a  “handler” 
definition  is  an  appropriate  alternative 
to  the  objectives  sought  by  Kraft  to 
allow  a  pool  supply  plant  operator  to  be 
the  handler  on  milk  delivered  directly 

4  For  the  same  reason,  exceptors  opposed  that 
part  of  the  ensuing  “producer”  definition  relating  to 
Grade  A  certification. 
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from  producers’  farms  to  pool 
distributing  plants.  Accordingly,  a 
“supply  plant”  should  be  defined  in 
terms  of  its  primary  function  of 
transferring  fluid  milk  products  to  pool 
distributing  plants. 

A  supply  plant,  as  envisioned  for  this 
area,  would  be  a  plant  some  distance 
from  the  consumption  centers  which 
performs  the  traditional  function  of 
assembling  milk  and  supplying 
distributing  plants  with  supplemental 
milk  supplies  during  short-production 
months  or  heavy  bottling  days.  Because 
of  its  distance  from  the  market  center, 
this  type  of  plant  would  find  it  more 
efficient  to  receive  milk  from  the  farm 
and  then  transfer  it  to  larger  over-the- 
road  tank  trucks  for  transshipment  to 
distributing  plants. 

Pool  plant.  Essential  to  the  operation 
of  a  marketwide  pool  is  the 
establishment  of  minimum  performance 
requirements  to  distinguish  between 
those  plants  engaged  in  serving  the  fluid 
needs  of  the  regulated  market  and  those 
that  do  not  serve  the  market  in  a  way  or 
to  a  degree  that  warrants  their  sharing 
{by  being  included  in  the  pool)  in  the 
Class  1  utilization  of  the  market.  A  pool 
plant  must  either  distribute  milk  in  the 
marketing  area  or  transfer  milk  to  a  pool 
plant  which  does.  Because  of  differences 
in  marketing  practices  and  functions 
between  distributing  plants  and  supply 
plants,  separate  performance  standards 
are  provided  in  the  attached  order. 

The  following  discussion  sets  forth  the 
pooling  standards  that  should  apply  to 
distributing  plants  and  supply  plants.  To 
facilitate  the  discussion,  it  is  noted  that 
the  pooling  standards  for  a  distributing 
plant  or  a  supply  plant  provide  that  the 
plant’s  required  association  with  the 
market  shall  be  measured  in  terms  of  the 
proportion  of  its  milk  supply  that  is 
disposed  of  in  the  market.  It  is  intended 
that  such  milk  supply  shall  include  any 
producer  milk  that  is  diverted  from  the 
plant  by  the  plant  operator  to  other 
plants.  Although  diverted  milk  is  not 
physically  received  at  the  plant  from 
which  diverted,  it  is,  nevertheless,  an 
integral  part  of  that  plant’s  supply  of 
milk  and  acquires  pool  status  by  virtue 
of  its  association  with  such  plant. 
Therefore,  diverted  milk  must  be 
included  as  a  receipt  for  purposes  of 
establishing  the  diverting  plant’s 
qualification  for  pooling. 

Milk  that  a  cooperative  or  proprietary 
bulk  tank  handler  may  divert  from  a 
pool  plant  of  another  handler  should  not 
be  included  in  such  plant’s  receipts  for 
purposes  of  determining  the  plant's  pool 
status.  A  pool  plant  operator  has  no 
control  over  how  much  milk  is  being 
diverted  from  such  operator’s  plant  by  a 
bulk  tank  handler  supplying  such  plant. 


Consequently,  the  plant  could  fail  to 
meet  the  pooling  standards  by  virtue  of 
diverted  milk  being  associated  with  the 
plant  without  the  operator’s  knowledge. 
The  diversion  limitations  discussed  later 
will  effectively  limit  diversions  by  a 
cooperative  or  proprietary  bulk  tank 
handler  to  an  appropriate  level  without 
the  necessity  of  this  milk  being  included 
as  part  of  the  pool  plant’s  receipts. 

To  qualify  as  a  pool  plant,  a 
distributing  plant  would  be  required  to 
meet  performance -standards  related  to 
the  proportion  of  its  supply  used  in  route 
disposition,  including  such  disposition  in 
the  marketing  area.  As  defined,  pool 
distributing  plants  would  include  only 
those  plants  substantially  engaged  in  the 
distribution  of  fluid  milk  products.  In 
this  connection,  a  pool  distributing 
plant's  total  route  disposition  each 
month,  both  inside  and  outside  the 
marketing  area,  should  not  be  less  than 
40  percent  of  its  receipts  from  all 
sources  of  Grade  A  fluid  milk  products 
that  are  physically  received  at  such 
plant  or  diverted  from  the  plant  to 
nonpool  plants  by  the  operator  of  such 
distributing  plant.  The  route  disposition 
in  the  marketing  area  of  such  a  plant 
should  be  at  least  10  percent  of  its  total 
Grade  A  receipts. 

This  definition  is  similar  to  the  one 
proposed  by  the  proponent 
cooperatives,  except  that  their  proposal 
called  for  a  total  route  disposition 
requirement  of  50  percent.  The  40 
percent  requirement  herein  provided 
should  be  appropriate  under  existing 
marketing  conditions  in  the  proposed 
marketing  area.  It  is  related  to  the 
projected  marketwide  Class  I  utilization 
which  is  about  40  percent. 

The  10-percent  minimum  in-area 
distribution  requirement  adopted  herein 
for  a  pool  distribution  plant  was 
proposed  by  the  order  proponents.  This 
requirement  is  reasonable  under  current 
marketing  conditions.  It  will  provide  a 
reasonable  indication  of  when  a 
distribution  plant  is  associated  with  the 
market  to  the  extent  that  warrants  its 
full  regulation  under  the  order. 

A  "pool  supply  plant"  qualifies  for 
pool  status  by  shipping  a  certain 
percentage  of  its  receipts  from  dairy 
farmers  to  pool  distributing  plants.  As 
provided  herein,  receipts  from  dairy 
farmers  would  include  deliveries  by  the 
plant’s  own  producers  and  deliveries  by 
cooperative  and  proprietary  bulk  tank 
handlers.  Included  also  would  be  milk 
which  the  plant  operator  diverts  to  other 
plants.  Under  the  adopted  standards,  a 
supply  plant  must  ship  40  percent  of  its 
dairy  farmer  receipts  each  month  to 
qualify  for  pool  plant  status.  However,  if 
the  supply  plant  met  the  40  percent 
shipping  requirement  during  the  months 


of  September-February,  it  would  be 
eligible  to  be  pooled  during  the 
following  months  of  March-August 
without  making  any  shipments  to 
distributing  plants.  This  would  be  in 
recognition  of  the  seasonal  swings  in 
production  and  the  probability  that  milk 
from  supply  plants  would  not  be  needed 
in  the  spring  and  summer  months  when 
supplies  are  heavy  relative  to  demand. 

Only  milk  actually  needed  by  a 
distributing  plant  should  count  as  a 
qualifying  shipment  for  a  supply  plant. 
For  this  reason,  the  order  should  include 
a  net  shipment  requirement  which 
would  exclude  from  a  supply  plant’s 
qualifying  shipments  to  pool  distributing 
plants  any  milk  shipped  back  to  the 
supply  plant  or  to  another  plant 
operated  by  the  same  handler.  This  will 
prevent  any  wasteful  “back-hauling" 
from  occurring  between  a  distributing 
plant  and  a  supply  plant  for  the  sole 
purpose  of  qualifying  a  supply  plant  as  a 
pool  plant. 

As  published  in  the  initial  notice  of 
hearing,  proponents  of  the  order 
proposed  that  a  supply  plant  must 
transfer  at  least  50  percent  of  its  receipts 
(including  diversions)  to  pool 
distributing  plants  during  the  month  to 
qualify  as  a  pool  plant  during  each  of 
the  months  of  August  through  February 
would  retain  automatic  pool  status  in 
each  of  the  following  months  of  March 
through  July  without  having  to  meet  any 
minimum  shipping  requirements.  At  the 
initial  hearing,  however,  proponents 
modified  their  proposal  to  provide  that  a 
supply  plant  that  met  the  50  percent 
shipping  requirement  during  each  of  the 
months  of  September  through  March 
would  acquire  automatic  pooling  status 
in  the  subsequent  months  of  April 
through  August. 

Kraft,  Inc.,  proposed  an  alternative 
pool  supply  plant  provision  that  would 
reduce  the  performance  requirements  for 
a  supply  plant  from  those  proposed  by 
the  order  proponents.  Kraft’s  proposal, 
which  was  a  modification  of  its  initial 
proposal,  would  require  a  supply  plant 
to  ship  milk  to  distributing  plants  at  a 
level  of  35  percent  during  September- 
December,  30  percent  during  January 
and  February,  and  20  percent  during 
other  months.  The  proposal  further 
provided  for  a  pool  supply  plant  to 
acquire  automatic  pooling  status  during 
the  March-August  period  if  such  plant 
met  the  shipping  requirements  during 
the  preceding  months  of  September- 
February.  j* 

Under  the  Kraft  proposal,  a  supply 
plant  could  meet  the  shipping 
requirement  through  shipments  to  pool 
distributing  plants  directly  from 
producers’  farms  as  well  as  by  transfer 
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from  the  plant.  Also,  shipments  to  plants 
of  producer-handlers,  partially  regulated 
distributing  plants,  distributing  plants 
fully  regulated  under  other  Federal 
orders,  and  unregulated  plants  (to  the 
extent  that  the  supply  plant  shipments 
are  disposed  of  as  route  disposition  in 
the  marketing  area)  would  count  as 
qualifying  shipments. 

Finally,  the  Kraft  proposal  provided 
for  "unit  pooling”  of  supply  plants 
whereby  a  handler  operating  two  or 
more  supply  plants  could  file  a  request 
with  the  market  administrator  that  such 
plants  be  considered  as  a  single  plant 
for  purposes  of  meeting  the  shipping 
requirements. 

Neither  the  cooperatives’  nor  Kraft’s 
proposals  should  be  adopted  in  all 
respects.  While  Kraft's  proposal  would 
provide  for  certain  marketing 
efficiencies  by  allowing  unit  pooling  and 
direct  deliveries,  these  efficiencies,  can 
be  realized  much  more  simply  through 
the  proprietary  bulk  tank  handler 
provision  adopted  herein  and  discussed 
later  in  the  decision. 

As  noted  previously,  this  area  has  a 
great  deal  of  milk  produced  within  a 
short  distance  of  the  population  centers 
of  the  market,  i.e.,  Boise  and  Twin  Falls. 
For  this  reason,  the  market  has  not  had 
to  rely  on  supply  plants.  Instead,  the 
milk  is  shipped  directly  from  producers’ 
farms  to  pool  distributing  plants.  When 
the  milk  is  not  needed  at  pool 
distributing  plants,  it  is  diverted  to 
manufacturing  plants  for  processing  into 
butter,  cheese,  or  nonfat  dry  milk. 

In  recent  years,  many  of  the  dairy 
farmers  supplying  manufacturing 
plants — not  only  .in  Idaho  but  in  other 
parts  of  the  country  a3  well — have 
upgraded  their  facilities  so  that  they 
qualify  for  the  production  of  Grade  A 
milk.  When  this  happens,  the 
manufacturing  plant  operators  receiving 
this  milk  have  been  forced  to  return  a 
Grade  A  price  to  these  producers  in 
order  to  keep  them  as  shippers. 
Typically,  the  handlers  do  this  by 
pooling  their  milk  under  a  Federal  order. 

Under  most  existing  orders,  the  only 
way  a  proprietary  manufacturing  plant 
operator  can  pool  the  milk  of  producers 
is  to  qualify  the  manufacturing  plant,  or 
part  of  it,  as  a  pool  supply  plant.  Since 
the  pool  supply  plant  has  to  be  approved 
by  a  regulatory  authority  for  handling 
Grade  A  milk,  it  usually  involves  either 
construction  of  a  separate  plant  or,  at 
least,  construction  of  a  separate  Grade 
A  receiving  room  attached  to  the 
existing  manufacturing  plant. 

The  Southwestern  Idaho-Eastern 
Oregon  market  is  not  presently  serviced 
by  any  plant  that  specializes  in  the 
collection  of  milk  for  cooling  and 
transshipment  to  a  distributing  plant.  In 


fact,  most  markets  today  have  no  need 
for  such  plants,  which  generally  lost 
their  usefulness  with  the  advent  of  farm 
bulk  tanks,  refrigerated  trucks,  and  a 
modern  highway  system.  Nevertheless, 
such  supply  plants  have  continued  to  be 
associated  with  some  Federal  order 
markets,  in  many  cases  largely  because 
they  have  represented  the  means 
through  which  manufacturing  plant 
operators  could  pool  Grade  A  milk 
supplies  under  an  order. 

Under  this  new  order,  it  is  preferable 
that  the  building  of  unnecessary  Grade 
A  plants  or  receiving  rooms  not  be 
encouraged  when  such  facilities  serve 
no  other  function  than  to  qualify  a 
manufacturing  plant  as  a  pool  plant.  For 
this  reason,  an  alternative  means  should 
be  provided  for  manufacturing  plant 
operators  to  qualify  as  pool  handlers 
and  thereby  be  able  to  pool  their  Grade 
A  milk  supplies  that  normally,  through 
one  means  or  another,  will  become 
associated  with  a  fluid  market.  A 
discussion  of  this  new  provision  is 
included  later  under  the  “handler” 
definition. 

As  indicated,  the  proposed  order 
provides  that  a  supply  plant  that  was  a 
pool  plant  in  each  of  the  immediately 
preceding  months  of  September- 
February  should  be  a  pool  plant  for  the 
months  of  March-August  irrespective  of 
its  shipments  unless  the  operator  of  such 
a  plant  elects  nonpool  status  for  the 
plant.  Providing  pooling  status  to  a  plant 
in  March-August  on  the  basis  of 
shipments  in  the  preceding  months 
recognizes  that  the  demand  for  supply 
plant  milk  usually  varies  seasonally  and 
will  be  greatest  during  the  season  of  low 
production.  Moreover,  this  feature  of 
pooling  would  enable  dairy  farmers 
associated  with  a  qualified  supply  plant 
continued  pool  status  throughout  the 
year  and  will  insure  orderly  marketing. 

The  record  evidence  does  not  support, 
as  Kraft  proposed,  the  need  for  lower 
pooling  standards  for  supply  plants  than 
those  adopted  in  the  proposed  order. 
Kraft’s  proposal  of  relatively  low 
performance  requirements  required  for 
pool  status  would  make  it  possible  for 
plants  specializing  in  manufacturing 
dairy  products  to  be  pooled  without 
being  involved  to  a  significant  degree  in 
supplying  the  fluid  market.  The  stated 
objective  of  Kraft’s  proposal  to  provide 
the  opportunity  to  pool  the  available 
Grade  A  production  in  the  area  can 
more  appropriately  be  realized  by  other 
pooling  techniques  as  adopted  in  the 
proposed  order.  Accordingly,  Kraft’s 
proposal  is  denied. 

Kraft  filed  exceptions  in  opposition  to 
the  pooling  standards  for  a  supply  plant 
as  contained  in  the  revised 
recommended  decision.  In  essence,  the 


basis  of  the  exceptions  was  that  the 
recommended  pooling  standards  would 
not  accommodate  the  pooling  of  all  of 
the  potential  Grade  A  milk  supplies  that 
would  become  available  to  the  market 
and  would  not  provide  supply  plant 
operators  the  ability  to  maximize 
handling  and  transportation  efficiencies 
in  supplying  distributing  plants.  Kraft 
urged  that  its  own  proposed  standards 
be  adopted  as  was  presented  and 
supported  at  the  hearing. 

The  handler’s  exceptions  raise  no  new 
points  not  already  considered  in 
determining  the  appropriate  pooling 
standards  for  a  supply  plant  under  the 
proposed  order.  Accordingly,  no 
departure  from  the  revised 
recommended  decision  should  be  made 
with  respect  to  such  standards. 

Certain  plants  should  be  excluded 
from  "pool  plant”  status  even  though 
they  meet  the  pooling  standards  of  the 
order.  A  distributing  plant  that  meets 
the  pooling  standards  of  the  order  but 
that  also  qualifies  as  a  pool  plant  under 
another  order  and  which  has  greater 
route  disposition  in  the  other  order's 
marketing  area  should  be  qualified  as  a 
pool  plant  under  the  other  order. 
Similarly,  a  supply  plant  that  meets  the 
shipping  requirements  of  this  order  and 
another  order  but  which  has  greater 
shipments  to  distributing  plants 
regulated  under  the  other  order  should 
be  pooled  under  the  other  order.  An 
exception,  however,  should  be  made  in 
the  case  of  a  supply  plant  that  is 
automatically  qualified  as  a  pool  plant 
under  this  order  during  the  months  of 
March-August  by  virtue  of  its 
qualification  during  the  preceding 
months  of  September-February.  In  this 
case,  if  the  transfers  to  the  other  order 
plant  are  for  surplus  disposition  and  the 
operator  of  the  supply  plant  elects  to 
retain  pool  status  under  this  order,  the 
plant  should  remain  pooled  under  this 
order. 

Distributing  plants  with  a  minimal 
degree  of  route  disposition  in  the 
marketing  area  should  also  be  excluded 
from  regulation  under  the  order.  As 
suggested  by  the  proponent 
cooperatives,  any  distributing  plant  with 
an  average  of  less  than  300  pounds  per 
day  of  Class  I  disposition  in  the 
marketing  area  should  be  exempt  from 
regulation  under  the  order.  It  is  not 
necessary,  in  maintaining  the  integrity  of 
the  order,  to  regulate  such  a  small 
operation. 

As  proposed  by  Kraft  at  the  initial 
hearing  and  reiterated  in  its  exceptions 
to  the  revised  recommended  decision, 
the  order  should  specify  that  in  applying 
the  pool  plant  provisions,  that  portion  of 
a  plant  which  does  not  have  Grade  A 
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approval  for  the  receiving,  processing,  or 
packaging  of  fluid  milk  products  and 
which  is  operated  separately  from  the 
Grade  A  portion  should  not  be 
considered  a  part  of  a  pool  plant.  Such 
separation  of  operations  permits  a 
handler  to  limit  his  accounting  for  milk 
under  the  order  to  just  the  Grade  A 
portion  of  the  plant.  As  indicated 
previously,  a  number  of  plants  in  the 
area  receive  both  Grade  A  and 
ungraded  milk  from  dairy  farmers. 

Nonpool  plant.  A  definition  of 
“nonpool  plant”  is  provided  to  facilitate 
the  formulation  of  the  various  order 
provisions  as  they  apply  to  such  a  plant. 
A  nonpool  plant  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  "nonpool  plant”  definition  sets  forth 
specific  categories  of  nonpool  plants:  a 
description  follows. 

An  “other  order  plant”  would  be  a 
plant  that  is  fully  regulated  under 
another  Federal  order.  As  such,  it 
cannot  be  a  pool  plant  under  this  order. 

A  plant  of  a  “producer-handler” 
would  be  considered  a  nonpool  plant 
since,  by  the  nature  of  the  operation,  as  ' 
discussed  later,  the  plant  is  specifically 
exempt  from  pool  status. 

A  “partially  regulated  distributed 
plant”  would  also  be  considered  to  be  a 
nonpool  plant.  A  partially  regulated 
distributing  plant  would  be  a 
distributing  plant  that  does  not  qualify 
as  a  pool  plant  and  is  not  an  other  order 
plant,  a  producer-handler  plant,  or  an 
exempt  distributing  plant.  Generally, 
such  a  plant  would  be  one  that  has  less 
than  10  percent  of  its  route  disposition 
in  the  defined  marketing  area  of  this 
order. 

An  "unregulated  supply  plant”  means 
a  supply  plant  that  does  not  qualify  as  a 
pool  supply  plant,  an  other  order  plant,  a 
producer-handler  plant,  or  an  exempt 
distributing  plant.  In  essence,  it  is  a 
plant  which  transfers  milk  to  a  pool 
distributing  plant,  but  not  to  an  extent 
that  would  qualify  it  for  pool  status 
under  the  order. 

As  suggested  by  the  order  proponents 
and  adopted  herein,  an  “exempt 
distributing  plant”  means  a  distributing 
plant  with  an  average  route  disposition 
in  the  marketing  area  of  less  than  300 
pounds  per  day.  It  would  also  be 
included  among  the  nonpool  plants 
specified  in  the  order. 

Handler.  The  impact  of  regulation 
under  an  order  is  primarily  on  handlers. 
A  handler  definition  is  necessary  to 
identify  those  persons  from  whom  the 
market  administrator  must  receive 
reports,  or  who  have  financial 
responsibility  for  payment  for  milk  in 
accordance  with  its  classified  use  value. 
As  herein  provided,  the  following 


persons  are  defined  as  handlers  under 
the  order: 

(1)  The  operator  of  a  pool  plant; 

(2)  A  cooperative  association  with 
respect  to  bulk  tank  milk  that  is  picked 
up  at  the  farm  and  delivered  to  a  pool 
plant  or  diverted  for  its  account  from  a 
pool  plant  to  a  nonpool  plant; 

(3)  The  proprietary  operator  of  a  dairy 
products  manufacturing  plant  located  in 
the  marketing  area  with  respect  to  bulk 
tank  milk  that  is  picked  up  at  the  farm 
and  delivered  to  a  pool  plant  or  diverted 
to  a  nonpool  plant; 

(4)  The  operator  of  a  partially 
regulated  distributing  plant; 

(5)  A  producer-handler; 

(6)  The  operator  of  an  other  order 
plant  from  which  milk  is  disposed  of  in 
the  area; 

(7)  The  operator  of  an  unregulated 
supply  plant;  and 

(8)  The  operator  of  an  exempt 
distributing  plant. 

All  of  the  categories  of  handlers  listed 
above,  with  the  exception  of  the 
"proprietary  bulk  tank  handler”,  were 
proposed  by  proponents  and  are 
common  to  most  milk  orders.  Each 
person  that  may  incur  an  obligation 
(reporting  and/or  financial)  under  the 
order  should  be  designated  a  handler. 
This  will  assure  that  all  information 
necessary  to  determine  their  status 
under  the  order  can  be  readily 
determined  by  the  market  administrator. 

The  handler  who  receives  milk  from 
producers  at  a  pool  plant  should  be 
responsible  for  reporting  in  detail  the 
quantities  of  milk  received  from  each 
producer  and  each  other  source.  Such 
handler  also  should  be  responsible  for 
reporting  the  necessary  information  to 
determine  the  utilization  of  such  milk, 
and  for  making  payments  to  producers, 
cooperative  associations,  and  the 
prodcuer-settlement  fund  in  accordance 
with  the  terms  of  the  order. 

A  cooperative  association  should  be  a 
handler  under  the  order  for  farm  bulk 
tank  milk  moved  by  the  cooperative  to  a 
pool  plant(s)  or  diverted  to  a  nonpool 
plant(s).  In  the  case  of  such  movements 
to  a  pool  plant,  a  cooperative  should  be 
the  handler  for  milk  received  for  its 
account  from  the  farm  of  a  producer  that 
is  delivered  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative.  However,  should  there 
be  a  mutual  written  agreement  between 
the  cooperative  and  the  pool  plant 
operator  whereby  such  operator  agrees 
to  be  the  handler  for  the  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  tank 
samples,  the  cooperative  need  not  be  the 
handler  for  such  milk. 


Requiring  a  cooperative  to  be  the 
handler  on  milk  picked  up  for  its 
account  at  the  farm  of  a  producer  and 
delivered  to  a  pool  plant  provides  a 
practicable  basis  for  the  complete 
accounting  of  such  milk.  It  also 
recognizes  the  current  handling 
arrangements  used  by  the  cooperatives 
operating  in  the  market  in  allocating 
their  members’  milk  among  distributing 
plants. 

As  indicated  earlier,  a  large 
proportion  of  the  milk  received  by  the 
plants  that  would  be  fully  regulated  by 
the  proposed  order  is  picked  up  at  the 
farm  in  trucks  owned  and  operated  by, 
or  under  contract  to,  cooperatives.  In 
such  circumstances,  it  is  only  the 
cooperative  that  has  the  opportunity  to 
measure  and  sample  the  milk  of 
individual  producers  that  is  received  at 
a  plant.  In  the  absence  of  any  agreement 
by  the  plant  operator  to  be  the  handler 
on  such  milk,  the  cooperative  must  be 
the  responsible  handler  for  the  milk  as  it 
leaves  the  farm. 

The  attached  order  provides  that  the 
milk  delivered  to  a  pool  plant  by  the 
cooperative  as  a  “bulk  tank  handler" 
would  be  considered  as  a  receipt  of 
producer  milk  by  the  operator  of  the 
plant  at  which  it  was  physically 
received.  Under  this  arrangement,  the 
pool  plant  operator’s  obligation  for  such 
milk  to  the  producer-settlement  fund,  to 
the  administrative  assessment  fund,  and 
to  the  cooperative  would  be  the  same  as 
for  producer  milk  recieved  directly  from 
the  farm  of  an  individual  producer.  The 
cooperative  would  be  obligated  to  the 
producer-settlement  and  administrative 
assessment  funds  on  only  that  portion  of 
the  milk  picked  up  for  its  account  that 
exceeds  the  quantity  delivered  to  pool 
plants. 

This  accounting  and  payment 
procedure  for  bulk  tank  milk  recieved 
from  a  cooperative  will  simplify  the 
accounting  for  such  milk  by  the  pool 
plant  operator.  It  will  facilitate  the 
administration  of  the  order  with  respect 
to  such  items  as  financial  responsibility, 
enforcement,  and  subsequent  audit 
adjustments  that  may  arise.  Since  the 
actual  use  of  the  milk  reflects  the 
receiving  pool  plant’s  operation,  it  is 
reasonable  that  the  responsibility  for  the 
accounting  and  payment  of  such  milk  be 
placed  directly  on  such  pool  plant 
operator. 

The  attached  order  also  provides  that 
a  cooperative  would  be  a  handler  on  the 
milk  of  a  producer  which  it  diverts  for 
its  account  from  a  pool  plant  of  another 
handler  to  a  nonpool  plant.  This 
handling  arrangement  will  facilitate  the 
movement  of  milk  not  needed  for  fluid 
use  to  nonpool  plants  for  manufacturing. 
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It  also  will  assist  the  principal 
cooperatives  (DCA  and  MEDA)  in 
balancing  supplies  among  the  several 
distributing  plants  serving  the  market. 

Under  this  handling  arrangement,  the 
diverting  cooperative  would  be 
obligated  to  the  producer-settlement  and 
administrative  assessment  funds  on  the 
milk  diverted.  Conversely,  the  operator 
of  the  nonpool  plant  that  received  the 
milk  from  the  diverting  cooperative 
would  not  incur  an  obligation  under  the 
order. 

As  mentioned  earlier,  a  problem  that 
has  been  common  throughout  the 
Federal  order  system  is  that 
manufacturing  plant  operators  have 
been  faced  with  a  gradual  conversion  of 
their  milk  supplies  to  Grade  A.  When 
this  happens,  the  handlers  have  found  it 
necessary  to  pay  these  dairy  farmers  a 
price  comparable  to  what  they  could  get 
by  having  their  milk  pooled  and  priced 
under  a  Federal  order.  In  order  to 
accommodate  these  producers,  the 
manufacturing  plant  operators  have 
sought  to  pool  their  Grade  A  supplies 
under  an  order.  To  do  this,  however,  the 
operator  of  such  a  plant  has  to  qualify 
the  entire  plant,  or  at  least  a  portion  of 
it,  as  a  "pool  supply  plant”  under  an 
order.  This  usually  involves  either 
building  a  separate  Grade  A  facility  or  a 
Grade  A  receiving  room  on  to  the 
existing  manufacturing  plant.  The  milk 
of  the  operator’s  producers  is  picked  up 
and  delivered  to  this  "supply  plant,” 
reloaded  onto  a  tank  truck,  and  then 
delivered  to  a  pool  distributing  plant.  In 
most  cases,  it  would  be  feasible  and 
more  efficient  to  pick  up  a  producer’s 
milk  and  deliver  it  directly  to  a 
distributing  plant,  without  first  receiving 
the  milk  at  a  supply  plant.  However,  a 
manufacturing  plant  operator  that  did 
this  would  not  be  the  “handler”  on  this 
milk;  instead,  the  distributing  plant 
operator  would  be  the  handler,  would 
have  to  account  to  the  pool  for  this  milk, 
and  would  be  responsible  for  paying  the 
producers. 

The  new  order  should  recognize  this 
problem  by  providing  a  way  for  a 
manufacturing  plant  operator  to  pool  a 
Grade  A  milk  supply  without  having  to 
construct  unnecessary  facilities  and 
without  having  to  handle  and  transport 
milk  unnecessarily.  Accordingly,  a 
provision  similar,  but  not  identical,  to 
the  cooperative  bulk  tank  handler 
provision  should  be  included  for  the 
proprietary  operator  of  a  manufacturing 
plant. 

As  provided  herein,  the  proprietary 
operator  of  a  plant  located  in  the 
marketing  area  which  manufactures 
milk  into  cheese,  butter,  nonfat  dry  milk, 
ice  cream,  or  some  other  dairy  product 
could  be  the  handler  on  Grade  A  milk 


picked  up  at  prodcucers’  farms  and 
moved  directly  to  the  pool  plant  of 
another  handler.  The  tank  trucks  used 
for  this  purpose  would  be  required  to  be 
owned  and  operated  by,  or  under  the 
control  of,  such  “proprietary  bulk  tank 
handler.”  In  addition,  prior  to  pooling 
milk  in  this  manner,  the  “proprietary 
bulk  tank  handler”  would  have  to 
submit  to  the  market  administrator  a 
statement  signed  by  the  proprietary  bulk 
tank  handler  and  the  pool  plant  operator 
receiving  the  milk  specifying  that  the 
proprietary  bulk  tank  handler  will  be  the 
responsible  handler  for  this  milk. 

When  the  milk  picked  up  by  the 
proprietary  bulk  tank  handler  is  not 
needed  at  a  pool  distributing  plant,  such 
handler  may  divert  it  to  the  handler’s 
own  manufacturing  plant  or  some  other 
nonpool  plant.  However,  the  handler 
would  be  subject  to  the  same  diversion 
limitations  applicable  to  pool  plant 
operators  and  cooperative  bulk  tank 
handlers.  This  will  assure  that  the 
proprietary  bulk  tank  handler  would  be 
supplying  a  proportionate  share  of  the 
milk  needed  by  pool  distributing  plants. 

The  proprietary  bulk  tank  handler 
provision  should  be  restricted  to 
handlers  who  have  plants  located  in  the 
marketing  area.  If  there  were  no  such 
restriction,  a  handler  could  pool  a 
supply  of  milk  based  on  its 
manufacturing  plant  in  California,  New 
York,  or  some  other  distant  location, 
which  is  not  the  intent  of  this  provision. 
Moreover,  any  plant  located  beyond  the 
marketing  area  would  probably  find  it 
more  efficient  to  assemble  milk  and 
transfer  it  to  larger  over-the-road  tank 
trucks  for  transshipment  to  pool 
distributing  plants.  In  such  case,  the 
plant  could  qualify  for  pool  status  as  a 
pool  supply  plant. 

In  their  exceptions,  proponent 
cooperative  associations  objected  to  the 
definition  and  general  concept  of  a 
proprietary  bulk  tank  handler  provision 
as  described  above.  The  cooperatives 
claimed  that  no  one  proposed  such  a 
provision  and  there  was  no  evidence  in 
the  record  to  support  the  provision. 
Additionally,  they  argued  that  such  a 
provision  is  not  authorized  by  the  Act. 

Contrary  to  exceptors’  assertions,  we 
believe  there  was  an  adequate  basis 
established  on  the  record  to  adopt  the 
“proprietary  bulk  tank  handler” 
provision.  Although  no  one  proposed 
and  testified  specifically  on  this  facet  of 
the  definition  of  handlers,  consideration 
must  be  given  to  the  total  record  as  it 
reflects  the  marketing  conditions  in  this 
market.  On  the  basis  of  the  available 
evidence  placed  in  the  record,  the 
“proprietary  bulk  tank  handler” 
provision  is  the  best  means  of  handling 


the  pooling  problems  of  Kraft,  as 
described  at  length  earlier. 

Further,  the  argument  advanced  by 
exceptors  “that  the  Act  does  not 
authorize  such  a  provision”  is  without 
foundation.  The  Act  does  not  specify 
what  type  of  a  handler  (cooperative  or 
proprietary)  can  be  the  marketer  of  a 
producer’s  milk.  Neither  does  it  spell  out 
any  of  the  provisions  that  should  be 
used  to  determine  who  is  involved  under 
the  order.  Such  provisions  are  adopted 
pursuant  to  the  authority  set  forth  in 
Section  608c(7)(D)  of  the  Act.  This 
subsection  specifies  that  an  order  may 
contain  various  terms  that  are  incidental 
to,  and  not  inconsistent  with,  the  terms 
explicitly  authorized  by  the  Act  if  the 
incidental  terms  are  found  necessary  to 
effectuate  the  other  provisions  of  the 
order.  The  "proprietary  bulk  tank 
handler”  provision  adopted  herein  is 
considered  essential  to  the  effectuation 
of  the  handler  provisions  of  the  order. 

Accordingly,  on  the  basis  of  the 
evidence  developed  in  this  proceeding, 
and  for  the  reasons  already  cited, 
allowing  a  proprietary  plant  operator  to 
be  the  handler  for  farm  bulk  tank  milk  is 
reasonable  under-  the  marketing 
situation  as  indicated  on  the  record  of 
this  proceeding. 

The  attached  proposed  order 
recognizes  that  a  pool  plant  operator 
may  purchase  milk  from  a  cooperative 
bulk  tank  handler  or  a  proprietary  bulk 
tank  handler  on  the  basis  of  farm 
weights  and  tests  or  weights  and  tests 
taken  when  the  milk  is  received  at  the 
plant.  When  the  milk  is  purchased  on 
the  basis  of  farm  weights  and  tests,  the 
pool  plant  operator  would  get  a  Class  III 
shrinkage  allowance  of  2  percent  of  the 
farm  weight  for  the  milk  lost  in  handling 
and  processing.  In  this  case,  the  bulk 
tank  handler  woilld  get  no  shrinkage 
allowance.  However,  when  the  pool 
plant  operator  purchases  the  milk  on  the 
basis  of  plant  weights  and  tests,  the 
plant  operator  would  get  a  Class  III 
shrinkage  allowance  of  1.5  percent, 
while  the  bulk  tank  handler  would  get  a 
shrinkage  allowance  of  .5  percent.  As 
explained  later,  the  shrinkage  allowance 
is  included  in  orders  to  recognize  that  a 
certain  amount  of  milk  will  inevitably  be 
lost  in  pumping  it  from  the  farm  bulk 
tank  to  the  truck,  from  the  truck  into  the 
plant,  and  in  the  act  of  processing  it  in 
the  plant.  Accordingly,  handlers  are 
only  required  to  pay  the  Class  III  price 
for  this  milk  classified  as  “shrinkage." 

As  indicated,  a  pool  plant  operator’s 
obligation  on  milk  that  is  purchased 
from  a  cooperative  bulk  tank  handler 
would  be  the  same  as  for  producer  milk 
received  directly  from  the  farm  of  an 
individual  producer.  The  plant  operator 
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must  account  to  the  pool  for  this  milk 
according  to  the  classification  assigned 
to  the  milk  based  on  the  plant’s 
utilization.  The  pool  plant  operator  in 
turn  settles  with  the  cooperative  by 
paying  the  uniform  price  for  the  milk. 

The  accounting  and  payment 
procedure  would  be  different,  however, 
when  a  pool  plant  operator  purchases 
milk  from  a  proprietary  bulk  tank 
handler.  In  this  case,  the  milk  is  the 
“producer  milk”  of  the  bulk  tank 
handler,  who  must  account  to  the  pool 
for  it.  This  is  done  by  passing  back  to 
the  bulk  tank  handler  the  classification 
of  the  milk  assigned  to  the  pool  plant. 
Such  milk  would  be  classified  on  the 
same  basis  as  transfers  and  diversions 
between  pool  plants.  The  payment  for 
this  milk  between  the  two  handlers  is 
left  to  them. 

The  reason  for  the  difference  in 
treatment  accorded  the  proprietary  bulk 
tank  handler  is  that  the  Act  does  not 
provide  for  the  enforcement  of  payments 
between  proprietary  handlers. 
Accordingly,  the  proprietary  bulk  tank 
handler  must  be  held  as  the  accountable 
handler  for  milk  delivered  to  the  pool 
plant  of  another  handler. 

A  pool  plant  operator  receiving  farm 
bulk  tank  milk  from  a  cooperative 
should  be  responsible  for  paying  to  the 
market  administrator  the  administrative 
assessment  on  such  milk,  just  as  such 
handler  does  on  milk  received  directly 
from  producers.  However,  if  a  pool  plant 
operator  receives  milk  from  a 
proprietary  bulk  tank  handler,  it  is  the 
latter  who  should  be  held  accountable 
for  paying  the  administrative 
assessment  on  such  milk.  This  is 
because  the  proprietary  bulk  tank 
handler  must  be  the  accountable 
handler  for  the  milk  as  described  above. 

The  new  order  should  afford  all 
cooperatives  in  the  market  flexibility  in 
the  arrangements  under  which  they  sell 
milk  to  pool  plants  or  dispose  of  reserve 
supplies.  If  it  so  chooses,  a  cooperative 
should  be  able  to  pick  up  the  milk  of 
nonmember  producers  along  with  the 
milk  of  members  for  delivery  to  a  pool 
plant  or  diversion  to  a  nonpool  plant. 
This  procedure  will  enable  the 
cooperative  to  act  as  the  marketing 
agent  for  a  nonmember  producer  who 
has  contracted  with  the  cooperative  to 
market  his  or  her  milk.  Nothing  in  the 
order  would  require  a  cooperative  to 
pick  up  the  milk  of  nonmember 
producers.  It  would  provide,  however, 
that  when  a  cooperative  does  pick  up 
milk  of  nonmember  producers  on  trucks 
under  its  control,  it  must  assume  varying 
degrees  of  responsibility  with  respect  to 
such  milk,  depending  on  the  handling 
arrangements  made. 


The  Capper-Volstead  Act  provides  the 
criteria  by  which  cooperative 
associations  are  determined  to  be 
qualified  cooperatives  under  the 
Agricultural  Marketing  Agreement  Act. 
With  the  adopted  handler  definition,  the 
new  order  would  be  consistent  with  that 
provision  of  the  Capper-Volstead  Act 
which  recognizes  that  cooperatives 
“may  deal  in  the  products  of 
nonmembers"  and  which  limits  such 
dealings  to  amounts  not  greater  in  value 
than  those  “handled  by  it  for  members.” 

In  the  event  a  cooperative  does 
market  the  milk  of  a  producer  who  is  not 
a  member  of  the  association,  a  question 
arises  about  the  appropriate  method  of 
paying  such  producer.  If  the  nonmember 
producer  has  signed  a  contract  with  the 
cooperative  whereby  the  producer 
authorizes  the  cooperative  to  market  his 
or  her  milk  and  collect  payments  for  it, 
the  cooperative  may  pay  the 
nonmember  in  accordance  with  the 
contract.  If  such  marketing  functions 
occur  in  the  absence  of  a  written 
contract,  the  cooperative  would  be 
required  to  pay  the  nonmember 
producer  not  less  than  the  prices 
prescribed  by  the  order. 

Producer-handler.  The  order  should 
exempt  “producer-handlers"  from  the 
pooling  and  pricing  provisions  of  the 
order. 

Experience  under  Federal  orders  has 
demonstrated  that  effective  regulation 
can  be  insured  without  the  full 
regulation  of  individuals  who  process 
and  distribute  milk  produced  on  their 
own  farm  and  who  buy  no  milk  from 
other  dairy  farmers.  Such  operations  are 
basically  self-sufficient  in  that  they  rely 
primarily  on  their  own  farm  production 
and  assume  the  burden  of  maintaining, 
the  necessary  reserve  supply  of  milk 
associated  with  their  fluid  milk 
operation  and  of  disposing  of  any  daily 
or  seasonal  surpluses  they  may  produce. 
Because  of  the  costs  associated  with 
producing  all  of  the  milk  needed  for 
their  fluid  sales  and  handling  the 
reserve  supplies,  producer-handlers 
seldom  are  able  to  gain  any  competitive 
edge  in  the  marketplace  by  virtue  of 
their  exempt  status. 

As  adopted  herein,  a  “producer- 
handler”  would  be  any  person  who 
operates  a  dairy  farm  and  a  distributing 
plant  with  route  disposition  in  the 
marketing  area,  and  who  essentially 
relies  on  his/her  own  farm  production 
for  the  plant’s  total  supply.  Such  a 
person  should  be  allowed  to  purchase  a 
small  amount  of  supplemental  supplies 
from  fully  regulated  handlers.  Therefore, 
as  proposed  by  the  order  proponents,  a 
producer-handler  could  purchase  5,000 
pounds  per  month  or  5  percent  of  such 
handler’s  Class  I  utilization  for  the 


month,  whichever  is  less.  Such 
supplemental  supplies  could  only  be 
purchased  from  the  following  fully 
regulated  handlers:  pool  plant  operators, 
operators  of  other  order  plants,  a 
cooperative  association  acting  as  a  bulk 
tank  handler,  or  a  proprietary  bulk  tank 
handler. 

This  provision  regarding  purchases  of 
supplemental  milk  from  other  sources 
differs  slightly  from  the  one  suggested 
by  proponents.  As  proposed  at  the 
hearing,  the  producer-handler  would  be 
restricted  to  buying  fluid  milk  products 
by  transfer  only  from  pool  plants  or 
other  order  plants. 

What  is  essential  in  imposing  a 
restriction  on  supplemental  purchases 
by  a  producer-handler  is  to  insure  that  a 
producer-handler  will  not  have  any 
significant  advantage  over  regulated 
handlers.  Moreover,  the  requirement 
that  such  supplemental  purchases  be 
Class  I  compensates  producers  for 
carrying  necessary  reserve  milk  supplies 
for  the  market. 

This  objective  can  be  accomplished 
without  restricting  supplemental 
purchases  by  a  producer-handler  to 
transfers  from  pool  plants  or  other  order 
plants.  As  indicated  earlier,  in  this 
market  the  most  efficient  way  to  obtain 
supplemental  supplies  would  be  to  have 
the  milk  delivered  directly  from 
producers'  farms  since  there  is  an 
abundant  supply  of  Grade  A  milk 
available  within  a  short  distance  of  any 
fluid  processing  plant  in  the  market. 
Accordingly,  it  is  reasonable  to  allow  a 
producer-handler  to  buy  milk  that  is 
moved  directly  from  the  farm  by  a  pool 
plant  operator,  other  order  plant 
operator,  or  a  handler  on  bulk  tank  milk, 
up  to  the  limits  provided  on  such 
purchases. 

Certain  other  conditions  proposed  at 
the  hearing  and  adopted  herein  would 
also  apply  to  a  producer-handler.  Such  a 
handler  should  not  be  permitted  to 
reconstitute  or  convert  milk  products 
into  fluid  milk  products,  but  should  be 
allowed  to  increase  the  nonfat  solids 
content  of  the  milk  produced  or 
purchased  by  adding  nonfat  dry  milk.  It 
is  necessary  to  preclude  a  producer- 
handler  from  reconstituting  or 
converting  milk  products  into  fluid  milk 
products  because  such  products  have  a 
surplus  value  and,  if  permitted,  would 
place  the  producer-handler  in  a 
significant  competitive  advantage  over 
regulated  handlers  in  terms  of  product 
costs. 

Under  the  proposed  order,  producer- 
handler  status  would  be  contingent  on 
such  person  proving  to  the  market 
administrator  that  the  operation  of  the 
dairy  farm  and  processing  plant  in 
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question  are  at  his/her  sole  risk.  A 
producer-handler’s  exemption  from  the 
pooling  and  pricing  provisions  is  based 
upon  the  basic  self-sufficiency  of  the 
total  operation.  Accordingly,  no  other 
person  should  be  permitted  to  share  the 
risk  involved  with  the  operation  of  a 
producer-handler’s  farm  or  his/her 
plant.  All  resources  necessary  to  his/her 
own  farm  production  of  milk  must  be 
his/her  personal  risk.  Similarly,  all  risk 
associated  with  the  operation  of  the 
processing  plant  must  be  that  of  the 
producer-handler. 

Producer.  The  term  “producer" 
defines  those  dairy  farmers  who 
constitute  the  regular  source  of  supply 
for  the  market.  The  producer  definition 
adopted  herein  follows  closely  the  one 
proposed  and  supported  by  proponents 
of  the  order. 

Producer  status  under  the  order 
should  be  provided  for  any  dairy  farmer 
who  produces  milk  approved  by  a  duly 
constituted  regulatory  agency  for 
disposition  as  Grade  A  milk  and  whose 
milk  is  received  at  a  pool  plant  directly 
from  his/her  farm  or  is  picked  up  at  the 
farm  by  a  bulk  tank  milk  handler  and 
delivered  to  a  pool  plant.  Producer 
status  also  should  be  accorded  such  a 
dairy  farmer  who  has  an  established 
association  with  the  market  and  whose 
milk  is  diverted  to  a  nonpool  plant, 
usually  for  surplus  disposal.  To 
determine  a  producer's  association  with 
the  market  and  to  insure  the 
marketability  of  such  producer’s  milk  in 
Grade  A  channels,  it  is  reasonable  to 
require  that  a  dairy  farmer’s  milk  be 
received  at  a  pool  plant  at  least  once 
during  each  of  the  months  of  September 
through  February  in  order  to  be  eligible 
for  diversion  to  a  nonpool  plant.  No 
individual  producer  delivery 
requirement  need  apply  during  the 
months  of  March  through  August  for  a 
producer  having  an  established 
association  with  the  market.  The  milk  of 
a  new  dairy  farmer  coming  on  the 
market  shall  not  be  eligible  for  diversion 
until  one  day’s  production  of  the  dairy 
farmer  is  physically  received  at  a  pool 
plant. 

A  producer-handler,  who  would  have 
exempt  status  under  the  order,  is 
excepted  from  the  producer  definition. 

In  addition,  provision  must  be  made  to 
preclude  the  possibility  of  a  dairy 
farmer  being  a  producer  under  two 
orders  with  respect  to  the  same  milk.  In 
this  regard,  the  producer  definition 
should  exclude  a  dairy  farmer  with 
respect  to  milk  which  is  received  at  a 
pool  plant  under  this  order  by  diversion 
from  a  pool  plant  under  another  order  if 
the  dairy  farmer  is  a  producer  under  the 
other  order  with  respect  to  such  milk 


and  the  milk  is  allocated  to  Class  II  or 
Class  III  use  under  this  order.  Also,  the 
definition  should  exclude  a  dairy  farmer 
with  respect  to  milk  which  is  diverted  to 
a  pool  plant  under  another  order  from  a 
pqol  plant  under  this  order  if  the  milk  is 
assigned  to  Class  I  milk  under  the  other 
order. 

Producer  milk.  The  “producer  milk” 
definition  is  intended  to  define  the  milk 
that  would  be  priced  and  pooled  under 
the  order.  The  definition  adopted  herein 
contains  the  basic  features  suggested  by 
the  order  proponents. 

As  provided  herein,  producer  milk 
would  include:  (1)  Milk  received  directly 
from  a  producer  at  a  pool  plant  by  the 
plant  operator  or  milk  of  a  producer 
received  at  the  pool  plant  from  a 
cooperative  association  acting  as  a  bulk 
tank  handler;  (2)  milk  picked  up  by  a 
“proprietary  bulk  tank  handler”  and 
either  delivered  to  a  pool  plant  or 
diverted,  within  the  limits  specified,  to  a 
nonpool  plant;  (3)  milk  diverted  by  a 
pool  plant  operator  or  by  a  cooperative 
association  from  a  pool  plant  to  a 
nonpool  plant  within  the  limits  specified 
in  the  order;  and  (4)  milk  picked  up  by  a 
cooperative  bulk  tank  handler  for 
delivery  to  a  pool  plant  but  which  is  not 
received  at  the  plant  because  of 
“shrinkage”. 

When  milk  is  not  needed  at  a  pool 
plant,  it  usually  must  be  diverted  to  a 
nonpool  plant  for  use  in  manufactured 
milk  products.  Provision  under  the  order 
should  be  made  for  “diversions,”  but 
within  limits  to  insure  that  the  pool 
distributing  plants  in  the  market  are 
adequately  supplied  first.  The  diversion 
limits  adopted  for  the  order  would  be 
computed  on  a  handler’s  aggregate 
receipts  rather  than  in  terms  of 
individual  producers. 

As  adopted  herein,  a  pool  plant 
operator  (other  than  a  cooperative 
association)  may  divert  any  milk  that  is 
not  under  the  control  of  a  cooperative 
that  is  diverting  producer  milk  or  a 
proprietary  bulk  tank  handler.  The  total 
quantity  that  may  be  diverted  during  the 
month  should  be  limited  to  60  percent 
during  the  months  of  September  through 
February  and  to  70  percent  in  all  other 
months. 

A  cooperative  association  that  is  the 
handler  for  bulk  tank  milk  and  a 
proprietary  bulk  tank  handler  also 
should  be  allowed  to  divert  milk  for 
their  respective  accounts  to  nonpool 
plants.  The  same  limits  applicable  to  a 
pool  plant  operator  should  also  apply  to 
these  handlers. 

The  proponents  of  the  order  suggested 
diversion  limits  of  50  percent  during 
April-August  and  40  percent  in  other 
months.  Kraft,  Inc.,  proposed  diversion 
limits  of  60  percent  during  September- 


December,  70  percent  during  January 
and  February,  and  100  percent  in  other 
months.  As  indicated,  the  market’s 
annual  Class  I  utilization  is  expected  to 
be  about  40-45  percent.  Accordingly, 
diversion  limits  of  60  percent  during 
September-February  and  70  percent 
during  March-August  would 
approximate  the  seasonal  surplus 
disposition  requirements  of  the  market. 

Another  feature  of  proponents’ 
proposal  would  require  that  the  milk  of 
an  individual  producer  be  received  at  a 
pool  plant  8  days  during  the  month 
before  such  producer’s  milk  is  eligible 
for  diversion  to  a  nonpool  plant.  Kraft 
proposed  that  the  milk  of  an  individual 
producer  must  be  received  at  a  pool 
plant  at  least  one  day  during  each  of  the 
months  of  September-February,  with  no 
delivery  requirement  applicable  in  other 
months. 

Marketing  efficiency  is  optimized 
when  a  handler  can  decide  how  and 
where  to  move  milk  supplies  under  such 
handler’s  control.  Producers  supplying  a 
plant  can  be  very  widely  dispersed.  For 
this  reason,  a  handler  usually  needs 
several  different  farm  bulk  routes  to 
pick  up  producer  supplies.  In  this 
circumstance,  it  makes  much  more  sense 
to  receive  the  milk  of  those  producers 
closest  to  a  handler's  plant  on  a  regular 
basis  and  to  receive  the  milk  of  more 
distant  producers  only  when  such 
handler  needs  the  extra  milk.  Of  course, 
the  reverse  would  also  be  true.  The 
handler  would  want  to  divert  to  nonpool 
plants  for  manufacture  the  milk  of  the 
distant  producers  more  often  then  those 
producers  who  are  located  closest  to  a 
pool  plant. 

For  this  reason,  no  valid  purpose  is 
served  in  requiring  each  producer’s  milk 
to  be  received  at  a  pool  plant  8  days  per 
month.  It  may  be  far  better  to  have  one 
producer’s  milk  received  100  percent  of 
the  time  at  a  pool  plant  and  another 
producer’s  milk  received  only  20  percent 
of  the  time.  Of  course,  circumstances 
will  vary  according  to  the  location  of  a 
handler’s  producers.  Whatever  the 
circumstances  may  be,  they  can  best  be 
accommodated  by  letting  the  handler 
decide  which  milk  to  receive  at  or  ship 
to  a  pool  plant  and  which  milk  to  divert 
to  a  nonpool  plant.  Accordingly,  the 
diversion  limits  applicable  to  the 
various  handlers  in  the  market  should 
be  established  in  terms  of  their 
aggregate  supply  of  milk  and  not  in 
terms  of  individual  producers. 

It  is  reasonable  that  there  be  some 
minimal  “touch-base"  requirement  that 
would  require  each  producer’s  milk  to 
be  occasionally  received  at  a  pool  plant. 
For  this  purpose,  a  one-day  delivery 
requirement  during  each  of  the  months 
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of  September-February  is  sufficient.  This 
will  insure  that  a  producer’s  milk  is 
available  to  the  market  and  is  of 
sufficient  quality  to  be  used  for  fluid 
use.  For  a  producer  who  was  on  the 
market  during  February,  no  further 
delivery  to  a  pool  plant  would  be 
required  until  the  following  September. 
However,  the  milk  of  a  producer  who 
comes  on  the  market  during  the  months 
of  March  through  August  would  have  to 
be  received  once  at  a  pool  plant  before 
it  could  be  diverted  to  a  nonpool  plant. 
After  establishing  such  association  with 
the  market,  the  milk  of  such  producer 
could  then  be  diverted  to  a  nonpool 
plant  continuously  until  September, 
when  it  would  again  have  to  be  received 
at  a  pool  plant  one  time  during  each  of 
the  months  of  September  through 
February. 

The  proponent  cooperative 
associations  excepted  to  this 
recommended  individual  producer 
delivery  requirement.  The  exceptors 
claimed  it  was  too  low  and  argued  that 
without  a  substantial  delivery 
requirement  there  is  the  possibility  of 
unneeded  milk  becoming  associated 
with  the  market  to  the  detriment  of 
producers  who  regularly  supply  the 
market  with  its  fluid  needs.  The 
cooperative  urged  the  adoption  of  a 
substantial  delivery  requirement  to 
deter  this  result.  For  the  reasons  already 
stated,  the  adoption  of  a  substantial 
delivery  requirement  for  a  producer  to 
establish  diversion  eligibility  rights 
would  not  be  reasonable  under  the 
present  marketing  situation. 

Accordingly,  the  exception  is  denied. 

Kraft,  Inc.,  proposed  that  a  dairy 
farmer  who  is  a  “producer”  under  an 
order  with  a  base-excess  payment  plan 
during  any  of  the  months  of  March 
through  August  could  also  be  a  producer 
under  the  Southwestern  Idaho-Eastern 
Oregon  order  during  any  of  these 
months  only  if  the  dairy  farmer 
delivered  at  least  40  percent  of  his/her 
production  during  the  month  to  the 
Southwestern  Idaho-Eastern  Oregon 
market. 

According  to  a  Kraft  witness,  the 
purpose  of  the  proposal  is  to  prevent  the 
surplus  milk  of  another  market  from 
being  pooled  on  the  Boise  order  area 
market. 

This  proposal  should  not  be  adopted 
on  the  basis  of  the  limited  testimony 
contained  in  the  record.  It  is  fair  to  point 
out  that  certain  other  Federal  orders 
contain  the  type  of  provision  proposed 
by  Kraft  because  of  the  problem  of 
having  surplus  milk  “dumped"  on  a 
market  that  does  not  have  a  base-excess 
plan.  In  such  instance,  the  otherwise 
“excess  milk”  of  a  producer  under  a 
base-excess  plan  order  would  be  eligible 


for  a  “uniform  price”  under  the  order 
without  the  base-excess  plan.  The 
"uniform  price”  would  be  higher  than 
the  “excess  price”  that  would  apply  to 
the  milk  under  the  base-excess  order. 

Without  knowing  the  actual 
circumstances  that  might  be  involved,  it 
is  preferable  at  this  time  not  to  establish 
the  restrictions  on  milk  movements  as 
proposed.  If,  after  gaining  some 
experience  with  the  new  order,  a  clear 
pattern  of  abuse  appears  with  respect  to 
such  movements  of  milk,  it  may  be 
appropriate  to  give  further  consideration 
to  the  type  of  provision  proposed  by 
Kraft. 

As  suggested  by  the  order  proponents, 
two  or  more  cooperative  associations 
should  be  permitted  to  have  their 
allowable  diversions  computed  on  the 
basis  of  their  combined  deliveries  of 
producer  milk  to  pool  plants.  A  request 
to  this  effect  should  be  filed  with  the 
market  administrator  prior  to  the  first 
day  of  the  month  the  agreement  is 
effective.  The  request  should  specify  the 
basis  for  assigning  over-diverted  milk  to 
the  producer  deliveries  of  each 
cooperative  in  the  event  the 
cooperatives  exceed  the  diversion  limits 
specified  in  the  order.  The  method  for 
assigning  over-diverted  milk  must  be 
approved  by  the  market  administrator. 

Kraft  excepted  to  the  recommendation 
contained  in  the  preceding  paragraph  on 
the  basis  that  “no  similar  privilege  is 
provided  to  proprietary  handlers.”  No 
evidence  was  presented  to  show  that 
any  of  the  proprietary  handlers  that 
would  become  fully  regulated  under  the 
new  order  were  in  fact  diverting  reserve 
milk  supplies.  Therefore,  a  provision  of 
this  nature  applicable  to  proprietary 
handlers  appears  unneeded  in  the  order 
at  this  time. 

When  a  handler  diverts  milk  in  excess 
of  the  limits  prescribed  in  the  order,  the 
quantity  that  is  over-diverted  cannot 
qualify  as  producer  milk  and  be  priced 
under  the  order.  In  such  case,  the 
handler  may  designate  the  dairy  farmers 
whose  milk  is  over-diverted.  If  the 
handler  fails  to  designate  the  over¬ 
diverted  milk,  the  market  administrator 
would  disqualify  all  of  the  milk  diverted 
by  the  handler  on  the  last  day  of  the 
month,  then  all  the  milk  diverted  on  the 
second-to-last  day,  and  so  on  in  daily 
allotments  until  all  of  the  over-diverted 
milk  is  accounted  for.  For  example,  if  a 
handler  over-diverted  10,000  pounds  of 
milk  for  the  month,  but  diverted  45,000 
pounds  on  the  last  day  of  the  month,  the 
entire  45,000  pounds  would  be 
disqualified. 

The  procedure  suggested  by 
proponents  would  have  required  the 
market  administrator  to  disqualify  all  of 
the  milk  diverted  by  the  handler  during 


the  month  if  the  handler  failed  to 
designate  the  dairy  farmers  whose  milk 
would  be  disqualified.  The  alternative 
procedure  adopted  above  will  provide  a 
less  severe  penalty  for  a  handler  who 
inadvertently  over-diverts.  In  the  event 
a  handler  does  not  identify  which 
producers’  milk  is  over-diverted,  the 
procedure  herein  adopted  will  allow  the 
market  administrator  to  make  this 
determination  in  a  fair  and  orderly 
manner. 

The  order,  wherever  possible,  should 
promote  the  most  efficient  handling  of 
milk.  To  this  end,  the  operator  of  a  pool 
plant  should  be  permitted  to  divert  milk 
supplies  to  another  pool  plant  and  a 
nonpool  plant  and  retain  the  producer 
milk  status  and  payroll  responsibility  for 
such  milk.  Permitting  diversions  of  milk 
between  pool  plants  will  promote 
efficient  handling  of  milk  and  also  will 
facilitate  more  simplified  accounting 
procedures  on  producer  milk  weights, 
butterfat  testing,  and  payrolling. 

It  should  be  noted  that  while 
diversions  would  be  permitted  between 
pool  plants,  diversions  from  a  pool 
supply  plant  to  another  pool  plant  would 
not  count  as  qualifying  shipments  for 
the  supply  plant.  As  discussed  earlier, 
supply  plants  would  qualify  solely  on 
the  basis  of  their  transfers  to  pool 
distributing  plants. 

Other  Source  Milk.  An  “other  source 
milk”  definition  should  be  provided  in 
the  order.  In  addition  to  milk  received 
from  producers,  a  handler  may  receive 
milk  or  milk  products  from  other 
sources.  The  other  source  milk  definition 
identifies  these  various  categories  of 
receipts. 

Fluid  milk  products  and  bulk  fluid 
cream  products  from  any  source  other 
than  producers,  cooperative  and 
proprietary  bulk  tank  handlers,  pool 
plants,  and  plant  inventories  at  the 
beginning  of  the  month  should  be 
considered  as  other  source  milk. 

Other  source  milk  should  also  include 
any  receipts  in  packaged  form  of  fluid 
cream  products,  eggnog  or  yogurt  (or 
any  filled  product  resembling  such 
products).  These  are  Class  II  products 
under  the  classification  plan  adopted 
herein.  Although  no  handler  obligation 
would  apply  under  the  order  to  the 
receipts  of  packaged  Class  II  products,  it 
is  desirable  for  accounting  purposes  that 
such  receipts  be  defined  as  other  source 
milk.  This  accounting  procedure  will 
preclude  the  recordkeeping  difficulties 
that  might  otherwise  be  experienced  in 
accounting  separately  for  inventories 
and  sales  of  Class  II  products  processed 
in  the  handler's  plant  versus  those 
received  at  the  plant  in  packaged  form 
from  other  plants.  As  provided  herein, 
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such  receipts  would  be  allocated 
directly  to  the  handler’s  Class  II 
utilization  rather  than  being  allocated  to 
the  extent  possible  to  the  handler’s 
lowest  utilization  as  is  provided  in  some 
cases  for  other  types  of  other  source 
milk. 

All  manufactured  products  from  any 
source  (including  those  produced  at  the 
plant)  that  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month  should  be 
defined  as  other  source  milk.  For 
accounting  purposes  under  the  order, 
such  manufactured  products  should 
include  dry  curd  cottage  cheese  received 
at  a  pool  plant  to  which  cream  is  added 
before  distribution  to  consumers.  When 
used  to  produce  cottage  cheese  or 
lowfat  cottage  cheese,  the  receipts  of 
dry  curd  would  be  allocated  directly  to 
the  handler’s  Class  II  utilization,  and  no 
handler  obligation  would  apply  under 
the  order  to  such  receipts. 

Other  source  milk  also  should  include 
any  disappearance  of  manufactured 
products  for  which  the  handler  fails  to 
establish  a  disposition.  It  is  reasonable 
that  each  handler  be  required  to  account 
fully  for  all  milk  and  milk  products 
received  or  processed  at  its  plant. 
Otherwise,  a  handler  with  inadequate 
records  could  have  an  opportunity  to 
gain  a  competitive  advantage  over 
competitors  who  properly  account  for  all 
milk.  Specifying  any  unexplained 
disappearance  of  manufactured  milk 
products  as  other  source  milk  will 
contribute  to  a  uniform  application  of 
the  regulatory  plan  to  all  handlers. 

Cooperative  association.  A  definition 
of  “cooperative  association”  is  provided 
to  facilitate  formulation  of  the  various 
order  provisions  as  they  apply  to  such 
an  association  of  producers.  A 
cooperative  association  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines,  after  application  by  the 
cooperative  association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  known  as  the 
"Capper-Volstead  Act": 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or 
marketing  milk  for  its  members;  and 

(c)  To  have  its  entire  activities  under 
the  control  of  its  members. 

(b)  Classification  of  milk.  The 
statutory  authority  for  Federal  milk 
orders  specifies  that  an  order  shall 
classify  milk  in  accordance  with  the 
form  in  which  or  the  purpose  for  which 
the  milk  is  used.  As  proposed  by 
proponents,  the  order  should  provide  for 
three  classes  of  utilization. 


The  products  included  in  Class  I  milk 
and  sold  in  the  proposed  marketing  area 
are  required  by  health  authorities  to  be 
produced  in  compliance  with  the 
inspection  requirements  of  a  duly 
constituted  health  authority.  This  is  in 
contrast  to  the  absence  of  such 
requirements  for  manufactured  dairy 
products  such  as  butter-and  hard 
cheese.  Because  of  the  extra  cost  of 
getting  quality  milk  produced  and 
delivered  to  the  market  in  the  condition 
and  quantities  required,  it  is  necessary 
to  establish  a  separate  class  for  such 
milk  to  which  a  price  above  the 
manufactured  milk  price  may  be 
applied.  The  higher  price  for  Class  I  milk 
must  be  at  a  level  which,  together  with 
the  prices  applicable  to  other  classes, 
will  yield  a  blend  price  that  will 
encourage  production  of  milk  to  meet 
the  fluid  requirements  of  the  market. 

Class  I  milk  should  include  all  skim 
milk  and  butterfat  disposed  of  in  the 
form  of  milk,  skim  milk,  lowfat  milk, 
milk  drinks,  buttermilk,  filled  milk,  and 
milkshake  and  ice  milk  mixes  containing 
less  than  20  percent  total  solids.  Skim 
milk  and  butterfat  disposed  of  in  any 
such  product  that  is  flavored,  cultured, 
modified  with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted  likewise 
should  be  classified  as  Class  I  milk. 

Such  classification  should  apply 
whether  the  products  are  disposed  of  in 
fluid  or  frozen  form. 

Skim  milk  disposed  of  in  any  product 
described  above  that  is  modified  by  the 
addition  of  nonfat  milk  solids  should  be 
Class  I  milk  only  to  the  extent  of  the 
weight  of  the  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

Class  I  milk  should  not  include  skim 
milk  or  butterfat  disposed  of  in  the  form 
of  evaporated  or  condensed  milk  (plain 
or  sweetened),  evaporated  or  condensed 
skim  milk  (plain  or  sweetened),  formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  that  are  packaged  in 
hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  or  whey. 

Each  product  designated  herein  as  a 
Class  I  product  would  be  considered  a 
“fluid  milk  product”  as  defined  in  the 
order.  In  addition  to  these  fluid  milk 
products,  Class  I  milk  would  include  any 
skim  milk  and  butterfat  not  specifically 
accounted  for  in  Class  II  or  III,  other 
than  shrinkage  permitted  a  Class  III 
classification. 

As  provided,  skim  milk  or  butterfat 
disposed  of'in  any  filled  milk  which  is 
disposed  of  in  fluid  form  shall  be 
classified  as  Class  I  milk.  This 
classification  is  identical  to  the 


treatment  of  filled  milk  in  all  Federal 
order  markets.  The  basis  for  the  uniform 
treatment  of  filled  milk  under  all  Federal 
orders  is  set  forth  in  the  Assistant 
Secretary’s  Decision  issued  October  13, 
1969  (34  FR  16881).  This  decision  was 
received  into  evidence  as  an  exhibit  at 
the  initial  hearing  held  in  December  1978 
for  this  market.  The  record  evidence 
indicates  that  the  findings  and 
conclusions  of  this  decision  are  equally 
applicable  under  current  marketing 
conditions  in  the  proposed  marketing 
area. 

Class  III  milk  should  include  products 
which  are  made  from  surplus  Grade  A 
milk  and  which  compete  in  a  national 
market  with  similar  products  made  from 
manufacturing  grade  milk.  These 
products  include  cheese  (other  than 
cottage  cheese,  lowfat  cottage  cheese, 
and  dry  curd  cottage  cheese),  butter,  any 
milk  product  in  dry  form  (such  as  nonfat 
dry  milk),  any  concentrated  milk 
product  in  bulk,  fluid  form  that  is  used 
to  produce  a  Class  III  product,  and 
evaporated  or  condensed  milk  (plain  or 
sweetened)  in  a  consumer-type  package. 
Class  III  milk  also  should  include  any 
product  not  specified  in  Class  I  or  Class 
II. 

An  intermediate  class,  Class  II,  should 
apply  to  certain  products  which  can 
command  a  higher  value  than  Class  III 
products  but  which  must  be 
competitively  priced  below  Class  I  in 
order  to  compete  with  non-dairy 
substitute  products  or  manufactured 
dairy  products  that  can  be  used  in 
making  Class  II  products.  Class  II  milk 
should  include  skim  milk  and  butterfat 
disposed  of  in  the  form  of  a  “fluid  cream 
product,”  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  one  of 
these  products.  As  defined  in  the  order, 
“fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat,  with  or 
without  the  addition  of  other 
ingredients. 

Class  II  milk  would  also  include  bulk 
fluid  milk  products  disposed  of  to  any 
commercial  food  processing 
establishment  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  In  addition,  it  would  include 
milk  used  to  produce  cottage  cheese, 
lowfat  cottage  cheese,  dry  curd  cottage 
cheese,  milkshake  and  ice  milk  mixes 
containing  20  percent  or  more  total 
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solids,  frozen  desserts,  frozen  dessert 
mixes,  and  certain  other  products  as 
specified  in  the  order. 

The  classification  scheme  adopted 
herein  was  proposed  by  the  order 
proponents  and  is  identical  to  the 
uniform  classification  plan  contained  in 
29  other  Federal  order  markets.  It  is 
based  on  exhaustive  hearings  held  on 
this  issue  in  1971.  The  final  decision  on 
this  matter  was  issued  February  19, 1974 
(39  FR  9012)  and  was  received  into 
evidence  as  an  exhibit  at  the  initial 
hearing  held  in  December  1978  for  this 
market.  It  contains  a  detailed  discussion 
of  the  classification  issue. 

Proponents  testified  that  this 
classification  system  would  be  fully 
appropriate  for  the  proposed  order  and 
would  comport  with  the  need  for  greater 
uniformity  among  those  essential 
provisions  of  marketing  orders  that 
should  be  uniform. 

Classification  of  shrinkage.  The 
Southwestern  Idaho-Eastern  Oregon 
order  should  contain  provisions  for 
classifying  skim  milk  and  butterfat  in 
shrinkage.  The  shrinkage  provisions 
adopted  herein  are  similar  to  the 
shrinkage  provisions  now  provided  in 
most  orders. 

Total  plant  shrinkage  should  be 
prorated  between  (1)  those  kinds  of 
receipts  on  which  the  Class  III  shrinkage 
limitations  apply,  and  (2)  other  receipts, 
principally  other  source  milk  in  the  form 
of  fluid  milk  products  requested  for 
Class  II  or  Class  III  use.  To  the  extent 
that  the  quantity  of  shrinkage  prorated 
to  the  first  category  exceeds  the 
established  Class  III  limit,  the  excess 
would  be  classified  in  Class  I. 

The  shrinkage  provisions  provided 
herein  recognize  that  shrinkage 
normally  varies  with  the  type  of 
handling  involved.  More  loss  is  usually 
experienced  in  plant  processing  than  in 
merely  receiving  milk  for  delivery  to 
another  handler.  Thus,  with  respect  to 
milk  picked  up  at  producers’  farms  and 
delivered  to  a  plant,  a  Class  III 
shrinkage  allowance  of  0.5  percent  for 
such  milk  provided.  Any  excess 
shrinkage  over  0.5  percent  is  classified 
as  Class  I  milk. 

A  Class  III  shrinkage  allowance  of  1.5 
percent  to  cover  milk  lost  in  processing 
is  provided  for  the  pool  plant  operator. 
This  provides  a  total  of  2  percent  Class 
III  shrinkage  allowance  for  such  milk 
from  producers  in  the  receiving  and 
processing  operations. 

The  total  shrinkage  allowance 
applicable  to  a  pool  plant  operator 
depends  upon  whether  the  plant 
operator  purchases  the  milk  at  farm 
weights  and  tests  or  at  plant  weights 
and  tests.  The  provisions  allow  the  plant 
operator  up  to  2  percent  shrinkage  in 


Class  III  if  the  milk  is  purchased  on  the 
basis  of  weights  determined  at  the  farm 
and  butterfat  tests  determined  from  farm 
bulk  tank  samples.  In  this  case,  there  is 
no  shrinkage  allowance  for  any  other 
handler  who  may  have  delivered  the 
milk  from  the  farm  to  the  pool  plant. 

As  provided  herein,  when  bulk  milk  is 
transferred  to  another  plant,  the 
shrinkage  allowance  to  the  transferor 
handler  would  be  reduced  at  the  rate  of 
1.5  percent  of  the  quantity  transferred. 
This  is  similar  to  provisions  now 
applicable  under  most  orders. 

In  the  case  of  milk  diverted  from  a 
pool  plant  to  another  plant,  a  shrinkage 
allowance  in  Class  III  of  0.5  percent 
would  be  provided  the  diverting  handler 
if  the  operator  of  the  plant  to  which  the 
milk  is  diverted  purchases  such  milk  on 
the  basis  of  weights  and  tests 
determined  at  the  plant.  If  the  milk  is 
purchased  at  farm  weights  and  tests,  no 
shrinkage  allowance  would  apply  for  the 
diverting  handler.  This  same  procedure 
would  apply  to  cooperative  or 
proprietary  bulk  tank  deliveries  to  pool 
plants  when  similar  handling  is 
involved. 

This  division  of  the  2  percent 
shrinkage  allowance,  both  in  the  case  of 
deliveries  from  bulk  tank  handlers  to 
plants  and  for  transfers  between  plants, 
has  been  found  practical  and  has  been 
well  accepted  in  Federal  order  markets 
where  it  now  applies. 

Shrinkage  should  be  accounted  for  on 
an  individual  plant  basis  in  the  case  of  a 
handler  operating  more  than  one  pool 
plant  under  the  order.  This  procedure 
will  best  promote  plant  efficiency  in  the 
Southwestern  Idaho-Eastern  Oregon 
market. 

Classification  of  milk  transferred  or 
diverted  to  other  plants.  Some  fluid  milk 
products  or  fluid  cream  products  may  be 
disposed  of  by  regulated  handlers  to 
other  plants.  It  is  necessary,  therefore,  to 
provide  specific  rules  so  that  the 
classification  of  such  movements  may 
be  determined  under  this  order. 

Under  the  adopted  classification  plan, 
fluid  cream  products  would  be  classified 
as  Class  II  products.  If  such  products  are 
transferred  to  another  plant  in  packaged 
form,  the  skim  milk  and  butterfat 
contained  therein  should  be  classified  as 
Class  II  milk  since  these  items  are 
moved  in  final  form.  The  classification 
of  fluid  cream  products  when  disposed 
of  in  bulk  form,  however,  is 
determinable  only  by  following  the 
movement  of  the  bulk  product  to  its 
subsequent  use.  Thus,  it  is  necessary 
that  fluid  cream  products  that  are 
transferred  in  bulk  form  from  a  pool 
plant  to  another  plant  be  classified  in  a 
manner  similar  to  that  used  in 


classifying  transfers  of  bulk  fluid  milk 
products. 

Some  skim  milk  or  butterfat  may  be 
transferred  in  the  form  of  a  fluid  milk 
product  or  a  bulk  fluid  cream  product 
from  a  pool  plant  to  another  pool  plant. 
Such  transfers  should  be  classified  as 
Class  I  milk  unless  both  handlers 
request  the  same  classification  in 
another  class  in  their  monthly  reports  to 
the  market  administrator  and  sufficient 
Class  II  or  Class  III  utilization  is 
available  at  the  transferee-plant  after 
the  allocation  of  its  receipts  of  other  ; 
source  milk.  If  the  shipping  plant 
received  other  source  milk  in  the  form  of 
nonfat  dry  milk,  for  example,  during  the 
month,  the  skim  milk  and  butterfat  so 
transferred  should  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  the  other  source  milk.  If  the 
shipping  handler  received  other  source 
milk  horn  an  unregulated  supply  plant  or 
an  other  order  plant,  the  transferred 
quantities,  up  to  the  total  of  such 
receipts,  should  not  be  Class  I  to  a 
greater  extent  than  would  be  applicable 
to  a  like  quantity  of  such  other  source 
milk  received  at  the  transferee-plant. 

As  provided  in  this  decision,  bulk 
fluid  milk  products  may  be  diverted 
from  one  pool  plant  to  another  pool 
plant.  The  classification  of  such 
diversons  between  pool  plants  should 
be  treated  in  the  same  manner  as  bulk 
transfers  of  fluid  milk  products  between 
pool  plants. 

Deliveries  by  a  proprietary  bulk  tank 
handler  to  the  pool  plant  of  another 
handler  also  should  be  treated  like  a 
transfer  or  diversion  between  pool 
plants.  Such  deliveries  should  be 
classified  as  Class  I  unless  both 
handlers  request  a  different 
classification.  However,  a  different 
treatment  should  apply  to  deliveries 
from  a  cooperative  bulk  tank  handler  to 
the  pool  plant  of  another  handler.  Since 
such  deliveries  are  considered  to  be  the 
"producer  milk”  of  the  pool  plant  ( 
operator,  they  should  be  assigned  pro 
rata  with  other  producer  milk  to  the 
utilization  remaining  in  the  plant  after 
classifying  all  other  types  of  receipts  at 
the  plant. 

The  provisions  governing  transfers 
and  diversions  between  pool  plants 
described  herein  will  contribute  to 
obtaining  the  best  possible  utilization  of 
producer  milk.  Such  provisions  will  tend 
to  insure  that  producer  milk  used  in 
Class  I  will  not  be  classified  in  a  lower 
class  when  interplant  shipments  involve 
a  pool  plant  with  receipts  of  other 
source  milk.  Unless  such  safeguards  are 
provided,  a  high-utilization  plant  could 
be  used  as  a  conduit  for  assigning  milk 
obtained  from  nonpool  sources  for 
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manufacturing  purposes  to  a  higher 
utilization  (at  the  expense  of  producer 
milk)  than  it  would  receive  by  direct 
delivery  to  the  plant  at  which  it  is 
actually  utilized. 

Skim  milk  or  butterfat  may  be 
transferred  or  diverted  from  a  pool  plant 
to  another  order  plant  in  the  form  of 
fluid  milk  product  or  transferred  from  a 
pool  plant  to  an  other  order  plant  in  the 
form  of  a  bulk  fluid  cream  product.  The 
classification  of  such  transfers  or 
diversions  shall  apply  only  to  the  skim 
milk  and  butterfat  in  excess  of  any 
receipts  at  the  pool  plant  from  the  other 
order  plant. 

The  order  should  provide  for  the 
diversion  of  milk  to  other  order  plants 
for  Class  II  or  Class  III  use.  Such 
provisions  will  foster  the  efficient 
handling  of  surplus  milk  in  the  market 
by  permitting  the  disposal  of  such  milk 
directly  from  farms  to  manufacturing 
plants  in  other  markets,  rather  than 
having  such  intermarket  movements 
limited  to  the  more  expensive  method  of 
transferring  milk  from  one  plant  to 
another.  With  the  safeguards  adopted 
herein,  returns  to  producers  in  the 
market  to  which  the  milk  is  diverted  will 
not  be  affected  by  the  processing  of  this 
surplus  milk  in  their  market  since  the 
diverted  milk  will  continue  to  be  pooled 
in  the  Southwestern  Idaho-Eastern 
Oregon  market. 

Fluid  milk  products  transferred  or 
diverted  to  other  order  plants  and  bulk 
fluid  cream  products  transferred  to  such 
plants  will  be  classified  in  accordance 
with  the  classes  to  which  such  milk  is 
allocated  under  the  other  order.  If 
information  concerning  the 
classification  of  transfers  and  diversions 
is  not  available  to  the  market 
administrator  in  time  to  compute 
handler  pool  obligations,  such  transfers 
shall  be  classified  in  Class  1.  subject  to 
adjustments  when  the  information  is 
available.  In  addition,  the  order  should 
provide  that  if  the  other  order  provides 
for  a  different  number  of  classes  than 
the  Southwestern  Idaho-Eastern  Oregon 
order,  skim  milk  and  butterfat  allocated 
to  a  class  consisting  primarily  of  fluid 
milk  products  shall  be  classified  in 
Class  I  and  skim  milk  and  butterfat 
allocated  to  other  classes  shall  be 
classified  as  Class  III  milk.  The  order 
also  provides  that  if  a  fluid  milk  product 
is  transferred  to  an  other  order  plant 
and  such  product  is  not  defined  as  a 
fluid  milk  product  under  the  other  order, 
classification  of  such  transfer  shall  be  in 
accordance  with  the  classification 
provisions  of  this  order. 

The  order  should  proscribe  a  method 
for  classifying  the  skim  milk  and 
butterfat  in  transfers  and  diversions 
from  a  pool  plant  to  a  producer-handler. 


If  such  skim  milk  and  butterfat  are  in  the 
form  of  a  fluid  milk  product,  such 
transfers  should  be  classified  as  Class  I 
milk.  As  described  elsewhere  in  this 
decision,  such  a  classification  is 
necessary  to  assure  that  producers  are 
not  burdened  with  maintaining  reserve 
supplies  associated  with  the  Class  1 
sales  of  producer-handlers. 

Skim  milk  and  butterfat  in  the  form  of 
bulk  fluid  cream  products  transferred 
from  a  pool  plant  to  a  producer-handler 
should  be  assigned  to  the  extent 
possible  to  the  latter’s  Class  III  use,  and 
then  Class  II  use.  If  the  producer- 
handler  does  not  have  enough  utilization 
in  these  classes  to  cover  such  transfers, 
any  remaining  transfers  should  be 
classified  as  Class  I  milk. 

The  order  must  also  provide  for  the 
classification  of  bulk  deliveries  from  a 
cooperative  or  proprietary  bulk  tank 
handler  to  a  producer-handler.  Such 
deliveries  should  be  treated  the  same  as 
transfers  or  diversions  from  a  pool  plant 
to  a  producer-handler  and  be  classified 
as  Class  I  milk. 

The  order  also  must  prescribe  a 
procedure  for  classifying  transfers  or 
diversions  to  a  nonpool  plant  that  is  not 
an  other  order  plant  or  a  producer- 
handler  plant.  Bulk  fluid  milk  products 
transferred  or  diverted  and  bulk  fluid 
cream  products  transferred  should  be 
classified  as  Class  I  milk  unless  a  lower 
classification  is  requested  and  the 
operator  of  the  nonpool  plant  makes 
available  books  and  records  to  the 
market  administrator  for  the  purpose  of 
verifying  the  receipts  and  utilization  of 
milk  and  milk  products  at  the  nonpool 
plant.  To  determine  such  lower 
classification,  the  nonpool  plant's 
utilization  must  be  assigned  to  its 
receipts  of  milk  from  various  sources. 

Under  the  adopted  assignment 
priorities,  the  first  step  is  to  assign  the 
nonpool  plant's  Class  I  utilization  to  its 
receipts  of  packaged  fluid  milk  products 
from  all  federally  regulated  plants.  Such 
receipts  should  receive  first  priority  on 
the  nonpool  plant's  Class  I  use  since  all 
orders  provide  that  such  packaged 
transfers  from  a  pool  plant  to  an 
unregulated  nonpool  plant  shall  be 
classified  as  Class  I  milk.  Thus,  any 
Class  I  route  disposition  of  the  nonpool 
plant  in  the  Southwestern  Idaho-Eastern 
Oegon  marketing  area,  and  any 
transfers  of  packaged  fluid  milk 
products  from  the  nonpool  plant  to 
Southwestern  Idaho-Eastern  Oregon 
pool  plants,  would  be  assigned,  first,  to 
the  nonpool  plant's  receipts  of  packaged 
fluid  milk  products  from  plants  fully 
regulated  under  the  Southwestern 
Idaho-Eastern  Oregon  order  and, 
second,  to  any  such  remaining  packaged 


receipts  from  plants  fully  regulated 
under  other  Federal  orders. 

A  similar  assignment  of  any  such 
remaining  disposition  (i.e.,  the  aforesaid 
Class  I  route  disposition  and  transfers  of 
packaged  fluid  milk  products)  then 
would  be  made  to  the  nonpool  plant’s 
receipts  of  bulk  fluid  milk  products  from 
pool  plants  and  other  order  plants.  Any 
other  Class  I  disposition  of  packaged 
fluid  milk  products  from  the  nonpool 
plant,  such  as  route  disposition  in 
unregulated  areas,  would  be  assigned  to 
any  remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  the 
nonpool  plant  from  plants  fully 
regulated  under  any  Federal  order. 

After  these  assignments,  any  Class  1 
use  at  the  nonpool  plant  that  is 
attributable  to  the  Class  I  allocation  at  a 
Federal  order  plant  of  fluid  milk 
products  transferred  in  bulk  from  the 
nonpool  plant  to  the  regulated  plant 
would  be  assigned  next.  Such  use  would 
be  assigned  first  to  the  nonpool  plant’s 
remaining  unassigned  receipts  of  fluid 
milk  products  from  plants  fully  regulated 
under  the  Southwestern  Idaho-Eastern 
Oregon  order  and  second  to  any  such 
remaining  receipts  from  plants  fully 
regulated  under  other  orders. 

Any  remaining  unassigned  Class  I 
utilization  at  the  nonpool  plant  then 
would  be  assigned  to  the  plant’s  receipts 
of  Grade  A  milk  from  dairy  farmers  and 
unregulated  nonpool  plants  that  are 
determined  to  be  regular  sources  of 
Grade  A  milk  from  the  nonpool  plant. 
Any  remaining  unassigned  receipts  of 
fluid  milk  products  at  the  nonpool  plant 
from  plants  fully  regulated  under  any 
order  would  be  assigned  to  any  of  the 
nonpool  plant’s  remaining  Class  I 
utilization,  then  to  its  Class  III 
utilization,  and  then  to  its  Class  II 
utilization. 

Following  these  assignments,  any 
receipts  of  bulk  fluid  cream  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  would  be  assigned  to 
the  nonpool  plant’s  remaining 
unassigned  utilization  in  each  class. 
Such  assignment  would  be  made  in 
sequence  beginning  with  the  lowest 
class. 

In  determining  the  classification  of 
any  transfers  or  diversions  from  a  pool 
plant  to  a  nonpool  plant,  the  utilization 
of  any  transfers  from  the  nonpool  plant 
to  another  unregulated  nonpool  plant 
also  must  be  established.  In  this  case, 
the  same  assignment  priorities  just 
outlined  should  apply  also  at  the  second 
nonpool  plant. 

The  method  herein  provided  for 
classifying  transfers  and  diversions  to 
nonpool  plants  accords  equitable 
treatment  to  order  handlers  and  also 


Federal  Register  /  Vol.  46,  No.  71  /  Tuesday,  April  14,  1981  /  Proposed  Rules 


21963 


gives  appropriate  recognition  to 
handlers  in  order  regulated  markets  in 
the  classification  of  milk  transferred  to  a 
common  nonpool  plant.  Giving  highest 
use  priority  to  dairy  farmers  directly 
supplying  a  nonpool  plant  recognizes 
that  they  are  the  regular  and  dependable 
source  of  supply  of  milk  for  fluid  use  at 
such  plant.  The  proposed  method  of 
classification  will  safeguard  the  primary 
functions  of  the  transfer  and  diversion 
provisions  of  the  order  by  promoting 
orderly  disposal  of  reserve  supplies  and 
in  assuring  that  shipments  to  nonpool 
plants  will  be  classified  in  an  equitable 
manner. 

Allocation  of  receipts  to  utilization. 
Because  the  value  of  producer  milk  is 
based  on  its  classification,  the 
Southwestern  Idaho-Eastern  Oregon 
order  must  provide  a  procedure  for 
assigning  a  handler’s  receipts  from 
different  sources  to  the  handler’s 
utilization  for  the  purpose  of 
establishing  such  classification. 

Proponents  of  the  order  testified  that 
the  system  of  allocating  handlers’ 
receipts  to  the  various  classes  should  be 
the  same  as  that  adopted  in  the  decision 
issued  June  19, 1964  (29  FR  9002),  for  76 
milk  orders.  This  decision  dealt  with  the 
issue  of  integrating  into  each  order’s 
regulatory  plan  milk  which  is  not  subject 
to  classified  pricing  under  any  order  and 
receipts  at  pool  plants  from  other  order 
plants.  This  decision  was  received  into 
evidence  in  the  form  of  an  exhibit  at  the 
initial  hearing.  The  decision  established 
a  procedure  for  allocating  over  a  pool 
plant’s  total  utilization  the  receipts  at 
the  plant  from  all  nonpool  sources  and 
for  making  payment  into  the  producer- 
settlement  fund  on  unregulated  milk 
allocated  to  Class  I. 

Proponent  representatives  testified 
that  the  method  developed  for  all 
Federal  milk  marketing  orders  as 
discussed  in  the  June  19, 1964,  decision 
is  appropriate  in  the  Southwestern 
Idaho-Eastern  Oregon  marketing  area 
and  will  coordinate  these  regulations 
with  respect  to  the  treatment  of 
unregulated  milk  and  other  order  milk 
with  ccmparable  regulations  under  other 
Federal  orders. 

The  aforesaid  decision  sets  forth  the 
standards  for  dealing  with  unregulated 
milk  under  Federal  orders  and  the 
system  of  allocation  to  be  included  in  all 
orders.  It  describes  the  appropriate 
treatment  of  other  order  milk  received  at 
pool  plants  that  is  used  for  coordinating 
the  applicable  regulations  on  all 
movements  of  milk  between  Federal 
order  markets.  This  record  indicates  that 
the  findings  and  conclusions  of  the 
aforesaid  decision  are  equally 
applicable  under  current  conditions  in 
the  proposed  marketing  area. 


The  order  also  provides  that  handlers 
using  certain  types  of  other  source  milk 
(whether  in  the  form  received  or  in 
reconstituted  form)  in  the  processing  of 
Class  II  products  be  permitted  to  have 
such  other  source  milk  allocated  directly 
to  their  Class  II  uses.  Under  the 
classification  plan  provided  herein,  such 
other  source  milk  to  which  direct 
allocation  could  apply  would  be  limited 
to  milk  products  (such  as  nonfat  dry 
milk  and  condensed  milk  or  skim  milk) 
that  are  not  fluid  milk  products  or  fluid 
cream  products. 

Handlers  rely  largely  on  producers  for 
a  regular  supply  of  milk  for  the  products 
herein  included  in  Class  II.  The  major 
use  of  other  source  milk  in  making  these 
Class  II  products  is  the  addition  of 
nonfat  dry  milk  to  cream  products, 
mainly  half  and  half,  and  to  skim  milk 
being  used  for  the  manufacture  of 
cottage  cheese.  On  occasion,  when 
producer  supplies  are  short,  handlers 
also  may  reconstitute  nonfat  dry  milk 
for  cottage  cheese  production. 

Condensed  milk  or  skim  milk  may  be 
similarly  used.  Handlers  choosing  to  use 
such  other  source  milk  in  this  way 
should  be  permitted  to  have  such  milk 
allocated  directly  to  their  Class  II 
utilization  rather  than  allocated  first  to 
any  Class  III  utilization  they  may  have. 

It  is  not  intended  that  the  Class  II 
outlet  for  producer  milk  necessarily  be 
reserved  for  local  producers.  This  use 
class  merely  recognizes  that  some 
additional  value  attaches  to  producer 
milk  used  by  regulated  handlers  in  the 
Class  II  products.  Pricing  this  milk  at  a 
level  above  the  Class  III  price  serves 
also  to  reduce  the  burden  on  the  Class  I 
price  of  attracting  a  supply  of  producer 
milk  for  the  Class  I  market.  It  is  not 
intended  that  producer  returns  be 
enhanced  for  the  purpose  of  also 
attracting  a  full  supply  of  producer  milk 
for  handlers’  Class  II  uses.  Accordingly, 
no  obligation  to  the  pool  (commonly 
known  as  a  compensatory  payment) 
would  be  imposed  on  any  other  source 
milk  which  regulated  handlers  may  use 
in  Class  II  or  on  any  Class  II  products 
that  may  be  distributed  in  the  market  by 
nonpool  plants,  either  directly  on  routes 
or  through  pool  plants. 

As  long  as  the  Class  II  price  for 
producer  milk  remains  in  proper 
relationship  with  the  cost  of  alternative 
supplies,  it  is  not  expected  that  this 
direct  allocation  of  nonfluid  other  source 
milk  to  Class  II  will  induce  handlers  to 
use  other  source  milk  in  preference  to 
producer  milk  for  processing  Class  II 
products.  Under  the  adopted  Class  II 
price,  producers  would  represent  in 
most  circumstances  the  most 
economical  source  of  milk  for  Class  II 


use.  As  indicated  elsewhere,  this  would 
be  so  with  respect  to  the  alternative  use 
of  nonfat  dry  milk,  the  type  of  other 
source  milk  most  commonly  used  in 
Class  II  products.  Nonfat  dry  milk  has 
certain  advantages  for  handlers  that 
producer  milk  cannot  provide.  It  can  be 
added  easily  to  milk  or  milk  products  to 
increase  their  nonfat  milk  solids  content. 
Also,  its  6torability  permits  handlers  to 
have  a  concentrated  form  of  nonfat  milk 
solids  on  hand  at  all  times  for 
emergency  use.  Nevertheless,  the  higher 
cost  of  nonfat  dry  milk  relative  to 
producer  milk  would  tend  to  limit  its  use 
to  only  those  situations  where  the 
nonfat  dry  milk  has  a  distinct  processing 
advantage  for  handlers. 

No  provision  should  be  made  for  the 
direct  allocation  of  a  handler’s  Class  II 
utilization  of  other  source  milk  received 
in  fluid  form.  Unlike  the  handling  of 
nonfat  dry  milk,  it  would  not  be  unusual 
for  a  handler  to  commingle  receipts  of 
fluid  other  source  milk  with  receipts  of 
producer  milk.  In  this  circumstance,  it 
would  not  be  possible  to  know  just  how- 
much  of  the  other  source  milk  may  have 
been  used  in  the  processing  of  a  Class  II 
product.  The  difficulty  which  a  handler 
would  have  in  demonstrating  the  actual 
use  of  fluid  other  source  milk  in  a  Class 

II  product,  and  the  administrative 
difficulty  in  verifying  such  claimed  use, 
warrants  the  allocation  of  such  milk  to 
Class  III. 

It  should  be  noted  that  the  order 
would  provide  for  the  specific  allocation 
to  a  handler’s  Class  II  and  Class  III 
utilization  of  any  receipts  of  bulk  fluid 
milk  products  from  an  other  order  plant 
or  an  unregulated  supply  plant  for  which 
the  handler  requests  a  Class  II  or  Class 

III  classification.  Such  receipts  would  be 
allocated  to  the  extent  possible  first  to 
the  handler’s  Class  III  utilization  and 
then  to  his  Class  II  utilization.  This 
would  be  the  case  even  if  a  Class  II 
classification  were  requested  by  the 
handler. 

The  attached  order  provides  that,  in 
the  case  of  a  multiple-plant  handler, 
each  of  the  handler’s  pool  plants  shall 
be  considered  separately  for  purposes  of 
allocating  receipts  to  utilization.  In 
accordance  with  the  “compensatory 
payment"  decision  referred  to  earlier, 
however,  certain  receipts  of  milk  from 
unregulated  supply  plants  and  other 
Federal  order  plants  are  to  share  in 
varying  degrees  with  local  producer 
milk  in  the  receiving  handler’s  Class  I 
utilization  at  all  of  the  handler's  pool 
plants  combined.  The  order,  therefore, 
provides  a  procedure  whereby  the  milk 
from  unregulated  supply  plants  and 
other  order  plants  is  classified  on  the 
basis  of  the  handler’s  total  system,  but 
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is  assigned  to  classes  at  the  pool  plant 
of  actual  receipt.  Under  this  procedure, 
the  situation  may  arise  where  there  is 
not  enough  utilization  in  a  specific  class 
at  the  plant  of  actual  receipt  to  which 
such  other  source  milk  must  be  assigned 
(as  determined  from  receipts  and 
utilization  of  a  handler’s  entire  system), 
in  this  case,  an  accounting  technique  is 
used  for  increasing  the  utilization  in 
such  class  at  the  plant  of  actual  receipt 
and  making  a  corresponding  reduction 
in  the  same  class  at  one  or  more  of  such 
handler’s  other  pool  plants  in  the 
system.  This  technique,  however,  does 
not  change  the  amount  of  milk  to  be 
accounted  for  at  each  plant  or  the 
classification  of  milk  within  the 
handler’s  entire  system. 

Classification  of  end-of-month 
inventory.  The  order  should  provide  for 
the  classification  of  inventory  on  hand 
at  the  end  of  the  month.  Fluid  milk 
products  in  either  packaged  or  bulk  form 
that  are  in  a  handler’s  end-of-month 
inventory  should  be  classified  as  Class 
III  milk.  Ending  inventory  of  fluid  cream 
products,  eggnog,  and  yogurt,  when  held 
in  bulk  form,  likewise  should  be 
classified  in  Class  III.  Such  products 
held  in  packaged  form  at  the  end  of  the 
month  should  be  classified  as  Class  II 
milk. 

Inventories  classified  in  Class  HI 
should  be  subject  in  the  following  month 
to  reclassification  in  a  higher  class,  as 
determined  through  the  allocation  of 
receipts  to  utilization.  A  charge  to  the 
handler  at  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  or  Class  II  price,  as 
applicable,  for  the  current  month  would 
apply  to  any  reclassified  inventory. 

Because  of  the  regulatory  treatment 
accorded  certain  other  source  milk,  it  is 
necessary  that  fluid  cream  products, 
yogurt,  and  eggnog  on  hand  in  packaged . 
form  at  the  end  of  the  month  be 
classified  in  Class  III,  the  class  of 
expected  ultimate  use,  rather  than  in 
Class  III  as  would  be  the  case  of  ending 
inventories  of  such  products  in  bulk 
form.  The  higher  classification  will 
accommodate  the  treatment  adopted 
herein  wrhereby  such  products  that  are 
received  at  a  pool  plant  in  packaged 
form  and  disposed  of  in  the  same 
packages  would  be  permitted  to  “pass 
through”  the  plant  without  any  pool 
obligation  or  down-allocation.  In  this 
connection,  the  ending  Class  II 
inventory,  as  Class  II  inventory  on  hand 
at  the  beginning  of  the  next  month, 
would  be  allocated  in  such  month 
directly  to  the  handler's  Class  II 
utilization. 

For  the  first  month  the  order  is  in 
effect,  a  slightly  different  classification 
of  inventory  must  apply.  Beginning 


inventories  of  fluid  cream  products  in 
packaged  form  normally  would  be 
allocated  directly  to  a  handler’s  Class  II 
utilization.  Such  allocation  assumes  that 
the  products  were  priced  at  the  Class  II 
price  in  the  preceding  month.  Since  this 
would  not  be  the  case  for  the  first  month 
under  the  new  order,  such  inventories 
should  be  allocated  in  the  first  month  to 
the  extent  possible  to  Class  III,  as  in  the 
case  of  inventories  of  fluid  milk 
products  and  bulk  fluid  cream  products. 

A  reclassification  charge  should  apply 
in  the  following  month  if  a  higher 
classification  results. 

(c)  Pricing  of  milk.  In  order  to  promote 
and  maintain  orderly  marketing 
conditions  for  the  Southwestern  Idaho- 
Eastern  Oregon  market,  minimum  class 
prices  for  producers  must  be  established 
at  levels  that  reflect  economic 
conditions  affecting  the  market  supply 
and  demand  for  milk  and  that  tend  to 
maintain  a  supply  of  milk  sufficient  to 
meet  the  fluid  needs  of  the  market  plus  a 
reserve  to  provide  for  daily  and 
seasonal  fluctuations  in  demand. 

The  Class  I  price  must  not  be  so  high 
as  to  attract  unneeded  supplies  to  the 
market.  On  the  other  hand,  the  price 
must  be  high  enough  to  encourage  the 
production  of  an  adequate  quantity  of 
high-quality  milk  required  for  the 
fluctuating  daily  and  seasonal  fluid 
needs  of  the  market. 

The  Class  II  price  should  be  high 
enough  above  the  manufacturing  price  to 
compensate  producers  for  at  least  a  part 
of  the  cost  of  delivering  sufficient  Grade 
A  milk  to  meet  the  needs  of  handlers  for 
cream  products,  cottage  cheese,  ice 
cream,  and  related  items  for  which 
handlers  want  Grade  A  milk. 

The  Class  III  price  must  be  fixed  at  a 
level  that  will  insure  that  milk  produced 
in  excess  of  the  Class  I  and  II 
requirements  of  the  market  can  be 
processed  into  Class  III  products  and 
disposed  of  in  competition  with  similar 
products  from  unregulated 
manufacturing  plants. 

Class  prices,  as  well  as  uniform  prices 
to  producers,  should  be  computed  and 
announced  on  a  3.5  percent  butterfat 
content  basis.  This  will  conform  to 
prevailing  practice  in  the  market  and 
throughout  the  Federal  order  system. 

Class  I  price.  For  an  18-month  period 
beginning  with  the  effective  date  of  the 
order,  the  Class  I  price  should  be 
computed  each  month  by  adding  $1.50  to 
the  "basic  formula  price”  for  the  second 
preceding  month.  As  defined  herein,  the 
“basic  formula  price”  (also  referred  to 
as  the  “Minnesota-Wisconsin  price") 
means  the  average  price  per 
hundredweight  for  manufacturing  grade 
milk,  f.o.b.  plants  in  Minnesota  and 


Wisconsin,  adjusted  to  a  3.5  percent 
butterfat  basis. 

The  price  for  milk  used  for  fluid 
purposes  in  the  marketing  area  has  a 
direct  relationship  to  the  price  paid  for 
milk  used  for  manufacturing  purposes. 
The  Minnesota-Wisconsin  or  "M-W” 
price  used  in  determining  the  price  for 
Class  I  milk  gives  appropriate 
consideration  to  the  economic  factors 
underlying  the  general  level  of  prices  for 
milk  and  manufactured  dairy  products. 

It  is  used  as  the  basic  formula  price  in 
all  Federal  order  markets  and  would  be 
equally  appropriate  for  use  in  the 
Southwestern  Idaho-Eastern  Oregon 
order.  The  differential  over 
manufacturing  milk  prices  is  necessary 
to  cover  the  added  cost  of  meeting 
quality  requirements  in  the  production 
of  milk  for  fluid  use  and  the  cost  of 
moving  it  to  the  market. 

Proponents  of  the  order  proposed  that 
the  Minnesota-Wisconsin  manufacturing 
milk  price  be  used  as  the  basic  formula 
price.  This  price  is  an  average  of  prices 
paid  at  a  large  number  of  manufacturing 
plants  in  the  two  States.  Plant  operators 
report  the  total  pounds  of  manufacturing 
grade  milk  received  from  dairy  farmers, 
the  total  butterfat  content,  and  the  total 
dollars  paid  to  dairy  farmers  for  such 
milk,  f.o.b.  plant.  These  prices  are 
reported  on  a  current  basis.  The  “M-W” 
price  is  announced  by  the  Department 
for  each  month  on  or  before  the  fifth  day 
of  the  following  month. 

Cooperatives  proposed  that  the  Class 
I  price  for  the  order  be  established  at 
$1.75  over  the  basic  formula  price  for  the 
second  preceding  month.  A  spokesman 
testified  that  this  price  level  is 
necessary  to  assure  the  market’s 
consumers  of  adequate  supplies  of  pure 
and  wholesome  milk.  He  also  stated  that 
it  will  provide  price  alignment  with 
other  Federal  order  markets  in  the  area 
and  that  it  recognizes  the  ability  and 
willingness  of  consumers  to  purchase  . 
milk. 

At  the  time  of  the  reopened  hearing  in 
February  1980.  DCA  was  supplying 
Associated  Dairies  in  Boise  and  Twin 
Falls  and  Sun  Ray  Drive-In  Dairy  in 
Boise.  DCA  was  charging  a  Class  I  price 
equal  to  the  M-W  price  for  the  second 
preceding  month  plus  $1.85.  However, 
this  price  moved  only  in  23-cent 
increments  so  that,  for  any  given  month, 
the  actual  price  charged  could  be  more 
or  less  than  the  M-W  price  plus  $1.85.  In 
addition,  DCA  also  provided  a  minus 
adjustment  to  the  price  of  8.3  cents  per 
hundredweight  for  milk  moved  by 
Associated  from  its  Boise  plant  to  its 
Twin  Falls  plant.  As  a  result  of  these 
adjustments,  the  average  Class  I 
differential  price  charged  by  DCA 
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during  the  period  from  January  1979 
through  February  1980  was  $1.76. 

The  other  cooperative  in  the  market, 
MEDA,  had  been  charging  Meadow 
Gold  a  Class  I  price  equal  to  the  M-W 
price  for  the  second  preceding  month 
plus  $1.90.  This  is  the  basic  Class  I  price 
of  the  neighboring  Great  Basin  order. 
When  Meadow  Gold  began  cutting  back 
on  its  purchases  of  milk  from  MEDA  in 
early  1979,  the  cooperative  added  a  10- 
cent  service  charge  to  the  Class  I  price, 
bringing  it  up  to  $2.00.  Later  in  1979, 
when  Meadow  Gold  was  only 
purchasing  spot  shipments  from  MEDA, 
the  service  charge  was  increased  to  50 
cents  per  hundredweight. 

As  of  the  February  1980  hearing, 
Meadow  Gold  was  purchasing 
essentially  all  of  its  milk  from  non¬ 
member  producers.  The  price  paid  these 
non-member  producers  for  Class  I  milk 
was  equal  to  the  Great  Basin  Class  I 
price  minus  45  cents,  or  a  Class  I 
differential  price  of  about  $1.45.  This 
price  was  being  paid  on  an  arbitrarily 
established  Class  I  utilization  basis  of  70 
percent  of  a  producer’s  milk.  The  price 
for  other  than  Class  I  milk  was  equal  to 
the  Class  III  price  under  the  Great  Basin 
order,  which  is  the  M-W  price  for  the 
month. 

A  Class  I  price  equal  to  the  basic 
formula  price  (i.e.,  the  M-W  price  for  the 
second  preceding  month)  plus  $1.50  is 
appropriate  for  this  market.  This  price 
should  result  in  a  uniform  price  to 
producers  that  is  50  to  60  cents  per 
hundredweight  above  the  manufacturing 
price  for  the  month  assuming  a  40 
percent  Class  I  utilization  for  the 
market.  A  uniform  price  at  this  level 
should  allow  handlers  to  procure 
adequate  supplies  of  milk  for  fluid  use  in 
competition  with  local  manufacturing 
plants. 

In  determining  the  appropriate  Class  I 
differential,  consideration  should  be 
given  to  the  relationship  of  the  supply 
arrangements  for  the  various  handlers 
and  the  Class  I  prices  being  paid.  When 
a  handler  purchases  milk  from  a 
cooperative  which  is  balancing  the 
handler’s  fluid  requirements,  payrolling 
producers,  and  providing  field  services, 
it  is  expected  that  the  price  charged  by 
the  cooperative  would  reflect  these 
services.  A  study  introduced  in  the 
record  indicates  that  it  could  cost  a 
cooperative  as  much  as  35  cents  per 
hundredweight  to  provide  a  handler 
with  a  full  supply  of  milk.  According  to 
testimony  in  the  record,  DCA  is 
recouping  such  costs  through  the  $1.85 
Class  I  differential  now  charged  to 
Associated  Dairies  and  Sun  Ray.  In 
addition,  testimony  by  a  MEDA 
representative  indicated  that  their  costs 
in  supplying  Meadow  Gold  were 


Similarily  covered  in  the  $1.90  Class  I 
differential  charged  by  MEDA. 

In  establishing  the  appropriate 
minimum  price  that  is  to  be  paid  by 
regulated  handlers,  it  is  not  intended 
that  the  order  Class  I  price  reflect  or 
include  the  costs  that  cooperatives  incur 
in  supplying  handlers.  A  handler  buying 
milk  from  a  cooperative  would  be 
expected  to  pay  the  minimum  order 
price  plus  an  amount  that  would  cover 
the  procurement  costs  that  are  being 
incurred  by  the  cooperative.  If  a  handler 
were  to  buy  its  milk  directly  from 
producers  rather  than  from  a 
cooperative,  the  handler,  of  course, 
would  have  to  bear  the  procurement 
costs  in  addition  to  paying  the  minimum 
order  price.  On  this  basis,  a  minimum 
Class  I  differential  of  $1.50  under  the 
order  would  be  a  reasonably  close 
approximation  of  the  prevailing  pricing 
arrangements  in  this  market. 

The  Class  I  price  adopted 
approximates  the  average  price  paid  by 
handlers  in  the  market  weighted 
according  to  their  share  of  Class  I  sales 
in  the  market.  Thus,  it  does  not 
represent  an  increase  in  price  over  the 
existing  fluid  milk  price  level.  Therefore, 
the  adopted  Class  I  price  should  have 
little  impact  on  the  retail  price  level  in 
the  market. 

The  Class  I  price  adopted  for  the 
order  should  be  reviewed  within  18 
months  of  the  effective  date  of  the  order. 
By  such  time,  data  relative  to  milk 
supplies  and  sales  in  the  market  will 
have  been  accumulated.  This  will  allow 
for  a  careful  examination  of  the 
appropriate  Class  I  price  level  for  this 
market  at  a  public  hearing. 

In  its  exceptions,  Beatrice  urged  that 
the  Class  I  differential  not  be 
automatically  reviewed  within  18 
months  after  the  proposed  order 
becomes  effective  as  the  revised 
recommended  decision  provided. 
Essentially,  it  was  exceptor’s  position 
that  the  adopted  Class  I  differential  is 
proper  under  current  marketing 
conditions  and  should  be  allowed  to 
remain  in  effect  until  such  time  a 
problem  arises  which  suggests  changing 
the  differential. 

The  position  of  exceptor  is  not 
supportable.  It  is  appropriate  that  the 
Class  I  price  structure  for  the  market  be 
reviewed  at  a  public  hearing  after  the 
order  has  been  in  operation  for  at  least  a 
year.  At  that  time,  sufficient  experience 
under  the  order  would  be  available  to 
make  a  proper  determination  of  whether 
the  Class  I  differential  is  appropriate 
under  the  existing  marketing  conditions. 

Proponent  cooperative  associations 
excepted  to  the  proposed  $1.50  Class  I 
differential,  urging  instead  a  Class  I 
differential  of  $1.75  as  they  proposed 


and  supported  at  the  hearing.  The 
cooperatives’  exceptions  raise  no  new 
points  not  already  considered  in 
determining  that  the  $1.50  Class  I 
differential  is  appropriate  under  the 
supply-demand  situation  presently 
existing  in  the  market.  As  indicated,  the 
adopted  $1.50  Class  I  differential  will 
provide  essentially  the  same  Class  I 
returns  under  the  new  order  that 
presently  exist  in  the  unregulated 
market.  Moreover,  this  price  level  can 
be  expected  to  maintain  adequate 
supplies  of  Grade  A  milk  for  the 
marketing  area. 

Class  III  price.  The  Class  III  price 
should  be  the  basic  formula  price  for  the 
month,  as  proposed  by  the  order 
proponents. 

Reserve  milk  disposed  of  in 
manufactured  product  uses  should  be 
priced  at  a  level  that  will  result  in  the 
orderly  disposition  of  all  excess 
supplies.  Establishment  of  a  price  too 
high  to  clear  the  market  of  milk  excess 
to  fluid  requirements  would  interfere 
with  the  orderly  marketing  of  milk  for 
both  processors  and  producers.  Fixing  a 
price  too  low  would  encourage  handlers 
'.o  associate  additional  supplies  with  the 
market  simply  to  obtain  low-cost  milk 
for  manufacturing  uses. 

The  Minnesota-Wisconsin  price  is  the 
bos*  available  indicator  of  the  value  of 
milk  used  in  butter,  nonfat  dry  milk,  and 
cheese,  which  are  usually  the  last-resort 
uses  for  surplus  milk.  The  M-W  price  is 
an  average  of  the  prices  being  paid  by 
processors  of  these  products  who  are 
meeting  the  competitive  test  of  the 
unregulated  marketplace.  Use  of  the  M- 
W  pay  price  series  for  the  Southwestern 
Idaho-Eastern  Oregon  market  will 
provide  consistency  between  this  order 
and  other  Federal  order  markets  which 
also  use  the  M-W  price  series  as  the 
basic  formula  price  for  pricing  Class  III 
milk.  In  addition,  it  achieves  parity 
between  regulated  and  unregulated 
plants  since  it  provides  the  regulated 
manufacturer  witlj  essentially  the  same 
margin  for  processing  as  is  experienced 
in  the  unregulated  market. 

Class  II price.  The  pricevfor  Class  II 
milk  should  be  the  basic  formula  price 
for  the  month,  plus  10  cents.  This  price 
level,  which  was  proposed  by  the  order 
proponents,  will  obtain  for  producers 
some  extra  return  for  producer  milk 
used  in  Class  II  products  above  its  value 
in  other  manufactured  dairy  products. 

Class  II  products,  other  than  cream 
products,  need  not  be  made  from  Grade 
A  milk.  For  this  reason,  the  price 
charged  under  the  order  for  milk  used  in 
Class  II  products  must  be  competitive 
with  prices  being  paid  by  unregulated 
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manufacturing  plants  making  such 
products  from  manufacturing  grade  milk. 

Although  not  required,  many  handlers 
nevertheless  prefer  to  use  Grade  A  milk 
in  products  such  as  ice  cream  and 
cottage  cheese.  These  products 
constitute  more  than  surplus  disposal  for 
a  handler;  they  usually  constitute  part  of 
the  handler's  regular  product  line. 

Producers  should  be  compensated  for 
making  high-quality  milk  available  to 
handlers  on  a  steady  basis  for  use  in 
Class  II  products.  Experience  in  Federal 
orders  throughout  the  country  has 
shown  that  milk  used  in  Class  II  can  be 
priced  somewhat  higher  than  the 
Minnesota-Wisconsin  price  without 
impairing  the  market  for  producer  milk. 

A  10-cent  differential,  as  proposed, 
together  with  the  Class  I  differential, 
will  help  to  insure  producers  of  a 
uniform  price  which  will  compensate 
them  for  the  production  of  a  steady 
supply  of  high-quality  milk. 

Location  adjustments.  Location 
adjustments  for  Class  I  and  uniform 
prices  should  not  be  included  in  the 
proposed  order. 

Most  Federal  orders  provide  for 
location  adjustments  on  milk  received  at 
plants  located  more  than  certain 
distances  from  a  designated  basing 
point  within  the  marketing  area.  These 
adjustments  serve  two  basic  purposes: 

(1)  They  assist  in  encouraging  the 
movement  of  milk  from  supply  areas  to 
the  principal  population  centers  where  it 
is  processed  for  fluid  use;  and  (2)  they 
assist  in  maintaining  proper  price 
alignment  with  nearby  markets. 
Circumstances  in  the  Southwestern 
Idaho-Eastern  Oregon  market,  however, 
do  not  require  the  use  of  such 
adjustments  under  the  order. 

As  indicated,  it  is  expected  that  7 
distributing  plants,  all  of  which  are 
located  in  the  proposed  marketing  area, 
would  be  fully  regulated  under  the 
order.  Three  of  these  plants  are  located 
in  Boise,  one  is  in  Twin  Falls,  two  are  in 
Buhl  (18  miles  west  of  Twin  Falls),  and 
one  is  in  Burley  (about  40  miles  east  of 
Twin  Falls).  There  are  no  supply  plants 
associated  with  the  market. 

The  three  distributing  plants  in  Boise, 
which  is  in  Ada  County,  were  estimated 
to  have  sales  of  fluid  milk  products  in 
June  1978  of  about  8.5  million  pounds. 
Production  figures  indicate  that  milk 
production  in  Ada  County  alone 
averages  11.5  million  pounds  per  month. 
Over  12  million  pounds  per  month  are 
produced  in  Canyon  County,  which 
adjoins  Ada  County.  It  is  apparent,  then, 
that  the  Boise  handlers  should  be  able  to 
obtain  adequate  milk  supplies  from 
nearby  farms. 

A  similar  situation  exists  in  the  Twin 
Falls  area.  In  June  1978,  the  four 


distributing  plants  in  the  Twin  Falls  area 
had  sales  of  about  2  million  pounds. 

Milk  production  in  Twin  Falls  County 
averages  more  than  8  million  pounds  per 
month.  In  adjacent  Cassia  County, 
where  one  of  the  four  distributing  plants 
is  located,  production  averages  roughly 
6  million  pounds  per  month. 

The  figures  indicate  that  abundant 
supplies  of  milk  are  produced  within 
short  distances  of  each  of  the 
distributing  plants  in  the  market.  Thus, 
there  is  no  reason  to  assemble  milk  at  a 
supply  plant  and  transship  it  many 
miles,  as  is  the  case  in  some  markets,  in 
order  to  satisfy  handlers’  Class  I 
requirements.  In  view  of  this,  there  is  no 
basis  to  conclude  that  location 
adjustments  are  needed  to  compensate 
for  hauling  milk  from  distant  plants  to 
distributing  plants. 

Proponents  of  the  order  originally 
proposed  no  location  adjustments  for 
the  order.  At  the  hearing,  however,  they 
altered  their  position  and  proposed 
adjustments  at  the  rate  of  minus  10 
cents  per  hundredweight  for  any  plant 
located  100-110  miles  from  Boise  and 
minus  2  additional  cents  per  each  10 
miles  beyond  110  miles.  A  spokesman 
for  proponents  testified  that  this  would 
result  in  a  location  adjustment  of  minus 
16  cents  at  Twin  Falls,  or  an  adjusted 
Class  I  differential  of  $1.59.  He  said  this 
would  provide  a  price  at  Twin  Falls  that 
was  identical  to  die  adjusted  Class  I 
price  at  Twin  Falls  under  the  Great 
Basin  order.5 

Proponents  failed  to  make  a 
convincing  argument  why  the  price  at 
Twin  Falls  should  be  any  lower  than  the 
price  at  Boise.  Similarly,  there  was  no 
valid  basis  presented  for  having  the 
price  at  Twin  Falls  under  the  new  order 
about  the  same  as  the  price  there  under 
the  Great  Basin  order.  It  is  noted, 
however,  that  the  price  under  the  new 
order  would  be  within  six  cents  of  the 
Great  Basin  order  price  at  Twin  Falls. 

The  record  clearly  shows  that  milk 
from  Twin  Falls  need  not  move  to  Boise 
to  satisfy  handlers’  requirements  there. 
Therefore,  no  basis  exists  for  having'a 
minus  location  adjustment  at  Twin  Falls. 

Proponent  cooperative  associations 
excepted  to  the  failure  of  the  revised 
recommended  decision  to  adopt  location 
adjustment  provisions  as  they  proposed 
and  supported  at  the  initial  hearing. 
Exceptors’  claim  that  failure  of  the  order 
to  apply  location  adjustments  on 
producer  milk  received  at  outlying 
plants  will  provide  an  incentive  for  “the 


5  Our  figures  show  a  distance  of  233  miles 
between  Salt  Lake  City  and  Twin  Falls.  This  would 
yield  an  adjusted  Great  Basin  Class  I  differential 
price  of  $1.56.  The  Great  Basin  order  specifies  an 
adjustment  of  22  cents  for  the  first  160  miles  and  1.5 
cents  for  each  additional  10  miles. 


attachment  of  unlimited  quantities  of 
milk  of  other  area  producers  with  no 
real  association  with  the  market.” 

No  specific  problem  in  this  regard  was 
cited  in  the  record.  For  the  reasons 
previously  cited,  there  is  no  basis  for 
providing  location  adjustments  in  the 
order  and,  accordingly,  the  exception  is 
denied. 

Butterfat  differential.  The  order 
should  have  a  producer  butterfat 
differential  equal  to  .115  times  the 
average  wholesale  price  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month.  This  differential  was  proposed 
by  proponents  and  is  common  to  most 
other  orders.  » 

A  butterfat  differential  reflects  the 
incremental  value  of  milk  containing 
more  or  less  butterfat  than  the  standard 
announced  level.  Prices  under  the  order 
will  be  announced  for  milk  containing 
3.5  percent  butterfat.  Milk  containing 
less  than  3.5  percent  butterfat  will  be 
worth  less  than  the  3.5  percent  price, 
while  milk  testing  above  3.5  percent  will 
be  worth  more  than  the  announced 
price.  This  adjustment  will  insure 
equitable  payments  reflecting  such 
variations  in  butterfat  content  of  milk 
delivered  by  individual  producers. 

Use  of  equivalent  prices.  If  for  any 
reason  a  price  or  pricing  constituent 
needed  by  the  market  administrator  in 
administering  the  order  is  not  available, 
the  market  administrator  is  authorized 
by  the  order  to  use  an  equivalent  price 
or  pricing  constituent  as  determined  by 
the  Secretary.  Including  such  provision 
in  the  order  will  leave  no  uncertainty 
with  respect  to  the  procedure  to  be 
followed  in  the  absence  of  any  data 
customarily  used  and  thereby  will 
prevent  interruption  in  the  operation  of 
the  order. 

d.  Distribution  of  proceeds  to 
producers.  Marketwide  pooling  of 
producer  returns  should  be  provided  in 
the  order  as  the  means  of  distributing 
among  producers  the  proceeds  from  the 
sale  of  their  milk.  Such  pooling  method 
will  assure  each  producer  supplying  the 
market  a  proportionate  share  of  the 
market's  total  Class  I  sales. 

The  facilities  in  the  various  plants  in 
the  area  for  handling  producer  milk  in 
excess  of  that  needed  for  Class  I 
purposes  vary  considerably.  While  a 
number  of  plants  in  the  market  are 
primarily  Class  I  operations  and  handle 
little  or  no  surplus  milk,  others  utilize 
varying  proportions  of  their  supplies  for 
Class  II  or  Class  III  purposes.  Under 
these  conditions,  a  marketwide  pool  will 
facilitate  the  marketing  of  producer  milk 
since  the  type  of  facilities  at  the  plant 
will  not  be  a  determining  factor  in  the 
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price  the  plant  can  pay  its  producers 
compared  to  other  plants. 

A  marketwide  pool  also  will  make  it 
possible  for  producer  associations  to 
divert  any  weekly  or  seasonal  reserves 
of  milk  and  still  keep  producers  on  the 
market  who  are  needed  to  fulfill  the 
year-round  requirements  of  the  market. 

It  will  assist  further  in  apportioning 
among  all  producers  the  lower  returns 
from  reserve  milk  manufactured  when 
otherwise  this  burden  would  vary  by 
individual  groups  of  producers. 

A  marketwide  pool  thereby  will 
contribute  to  market  stability  and  the 
maintenance  of  an  adequate  and 
dependable  supply  of  producer  milk  at 
reasonable  prices. 

Computation  of  uniform  price.  A  key 
feature  of  marketwide  pooling  is  the 
computation  of  a  single  uniform  price  to 
producers.  Essentially,  a  uniform  price  is 
the  weighted  average  value  of  all  of  the 
milk  in  the  pool.  It  is  computed  by 
adding  together  the  classified  use  value 
(or  total  pool  obligation)  of  all  the 
handlers  in  the  market.  This  total  value 
is  then  divided  by  the  amount  of  milk  in 
the  pool  to  arrive  at  a  “uniform  price”  to 
producers. 

In  order  to  compute  the  uniform  price, 
the  market  administrator  must  first 
receive  the  report  of  receipts  and 
utilization  from  all  of  the  handlers  in  the 
pool.  These  reports,  which  would  be  due 
by  the  7th  day  of  the  month,  would 
include  the  total  receipts  and  utilization 
of  milk  by  each  handler  for  the 
preceding  month.  Allowing  time  for 
receipt  of  these  reports  and  computation 
of  the  uniform  price,  the  market 
administrator  should  be  able  to 
announce  the  uniform  price  by  the  11th 
day  of  the  month. 

Producer-settlement  fund. 

Marketwide  pooling  requires  the  use  of 
a  producer-settlement  fund  which 
enables  all  handlers  in  the  market  to 
pay  a  uniform  price  to  their  producers. 
Payments  into  the  producer-settlement 
fund  are  made  by  handlers  whose  total 
classified  use  value  of  milk  exceeds  the 
value  of  their  milk  at  the  uniform  price. 
Payments  out  of  the  producer-settlement 
fund  are  made  to  handlers  whose  use 
value  is  below  the  weighted  average 
value  (i.e.,  the  uniform  price)  for  the 
market.  This  transfer  of  funds  enables 
handlers  with  a  use  value  below  the 
average  for  the  market  to  pay  their 
producers  the  same  uniform  price  as 
handlers  whose  Class  I  utilization 
exceeds  the  market  average. 

As  adopted  herein,  payments  into  the 
producer-settlement  fund  would  be  due 
on  the  13th  day  of  the  month  and 
payments  out  of  the  producer-settlement 
fund  would  be  made  by  the  15th  day  of 
the  month.  This  2-day  interval  should 


enable  the  market  administrator  to 
receive  the  payments  into  the  fund  in 
time  to  make  the  payments  out  of  the 
fund.  In  the  event  that  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  the  required  payments  out  of 
the  fund,  the  market  administrator 
should  reduce  uniformly  such  payments. 
However,  the  market  administrator 
should  complete  such  payments  as  soon 
as  the  necessary  funds  become 
available. 

Payments  to  producers  and 
cooperative  associations.  Each  handler 
under  the  order  should  pay  each 
producer  for  milk  received  from  such 
producer,  and  for  which  payment  is  not 
made  to  a  cooperative,  at  not  less  than 
the  applicable  uniform  price.  Provision 
also  should  be  made  for  partial 
payments  for  milk  received  during  the 
first  half  of  the  month. 

Under  the  terms  of  payment  as 
adopted  herein,  handlers  would  make  a 
partial  payment  to  producers  on  or 
before  the  last  day  of  the  month  for  milk 
received  during  the  first  15  days  of  the 
month  at  not  less  than  the  Class  III  price 
for  the  preceding  month.  On  or  before 
the  18th  day  of  the  following  month, 
handlers  would  be  required  to  pay 
producers  at  the  applicable  uniform 
price  for  milk  received  in  the  preceding 
month.  Such  final  payment  would  be 
exclusive  of  any  partial  payment  made 
and  any  deductions  authorized  by  the 
producer. 

Associated  Dairies  excepted  to  these 
recommended  payment  dates  on  the 
basis  they  would  create  a  serious  cash 
flow  problem.  Exceptor  requested  that 
they  be  moved  back  at  least  four  days  to 
closely  parallel  when  the  exceptor 
receives  payment  from  its  customers. 

Producers  should  not  be  required  to 
wait  an  additional  four  days  for 
payment  for  their  milk.  Even  under  the 
schedule  of  payment  dates  adopted 
herein,  handlers  will  have  had  the  milk 
for  a  considerable  period  of  time  and 
any  further  delay  in  the  settlement  for 
such  milk  is  unreasonable.  The  cost  of 
any  short  term  loans  that  a  handler  may 
need  to  meet  order  obligations  must  be 
considered  as  a  necessary  business 
expense  to  be  borne  by  the  handler. 
Accordingly,  the  exception  is  denied. 

Provision  also  is  made  in  the  attached 
order  for  a  cooperative  association  to 
receive  payment  for  member  producer 
milk  which  is  received  by  a  pool  plant. 
Providing  for  a  cooperative  association 
to  collect  for  its  individual  producer 
members  will  permit  the  cooperative 
association  to  reblend  the  proceeds  from 
the  sale  of  such  milk,  as  authorized  by 
the  Act.  It  will  also  facilitate  the 
movement  of  milk  among  pool  plants 
and  the  orderly  disposal  of  reserve  milk 


supplies  to  other  plants  for 
manufacturing  use. 

As  provided  in  the  attached  order, 
each  handler,  upon  request,  should  pay 
cooperatives  the  full  amount  due  for 
producers’  milk  in  lieu  of  payments  to 
individual  producers.  Both  the  partial 
and  final  payments  to  a  cooperative 
association  should  be  made  at  least  2 
days  prior  to  the  date  payments  are  due 
to  individual  producers.  This  will  enable 
cooperative  associations  to  pay  their 
producer  members  on  the  same  day 
other  producers  are  paid. 

The  proponents  of  the  order  proposed 
that  the  market  administrator  collect 
from  handlers  all  order  payments  due 
producers.  Under  the  proponents’ 
proposal,  each  handler  would  make 
partial  payments  to  the  market 
administrator  by  the  25th  day  of  the 
month  for  milk  received  during  the  first 
15  days  of  the  month.  The  partial 
payment  rate  would  be  the  Class  III 
price  for  the  preceding  month.  The 
remainder  of  the  handler’s  obligation  for 
milk  received  during  the  month  would 
be  paid  to  the  market  administrator  by 
the  14th  day  of  the  following  month. 
Following  the  receipt  of  partial 
payments  by  handlers,  the  market 
administrator  would  pay  producers  such 
monies  by  the  last  day  of  the  month.  The 
market  administrator  would  make  final 
payment  to  producers  by  the  19th  day 
after  the  close  of  the  month.  In  those 
cases  where  a  cooperative  is  collecting 
the  payments  for  milk  of  its  members, 
the  proposal  would  require  partial  and 
final  payments  by  the  market 
administrator  two  days  prior  to  the  date 
payments  are  due  individual  producers. 

In  their  post-hearing  brief  to  the  initial 
hearing,  proponents  indicated  no 
opposition  to  having  payments  being 
made  to  nonmember  producers  by  either 
the  market  administrator  or  by  handlers 
receiving  such  producer  milk. 

Proponents  stated  that  under  their 
proposed  method  of  payment  to 
producers,  the  market  administrator 
would  know  promptly  when  a  handler  is 
delinquent  in  making  payments  for 
producer  milk.  This,  they  claimed,  would 
permit  the  market  administrator  to 
institute  action  more  promptly  in  the 
collection  of  delinquent  payments. 

Other  reasons  cited  by  proponents  for 
having  the  market  administrator  pay 
producers  are:  (1)  It  would  provide 
handlers  with  a  stronger  incentive  for 
making  prompt  payment  of  their  order 
obligations  than  if  handlers  pay 
producers  directly;  (2)  it  would  simplify 
handlers'  accounting  to  the  producer- 
settlement  fund;  (3)  such  a  plan  has 
operated  quite  successfully  in  a  number 
of  other  federal  order  markets;  and  (4)  it 
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assures  that  no  handler  competing  for 
fluid  milk  sales  in  the  area  has  an 
advantage  over  another  handler  by 
using  producer  money  to  enhance  their 
own  competitive  position. 

Two  handlers — Kraft  and 
Meadowgold — opposed  this  payment 
arrangement.  Witnesses  for  the  handlers 
indicated  they  prefer  to  pay  their  own 
producers.  Having  the  market 
administrator  pay  producers,  they 
contended,  would  unnecessarily  add  an 
additional  party  to  the  transaction 
between  them  and  their  producers  and 
thus  would  interfere  with  normal 
handler-producer  relations.  The 
opposing  handlers  also  indicated  that 
the  proposed  payment  arrangement 
could  adversely  affect  their  cash  flow 
position  because  they  would  have  to 
make  full  payment  for  their  order 
obligations  several  days  earlier  than  if 
they  paid  producers  directly. 

The  record  does  not  establish  that 
cooperatives  and  individual  producers 
in  this  market  have  been  experiencing 
difficulties  in  collecting  payments  from 
handlers  on  a  timely  basis.  The  payment 
method  adopted  herein  is  presently  used 
under  most  Federal  orders  and  should 
work  satisfactorily  under  the  proposed 
order.  This  payment  method  will  result 
in  the  least  amount  of  change  in  the 
current  payment  arrangements  of 
handlers.  Should  experience  show  that  a 
serious  payment  problem  has  developed 
in  the  market,  the  payment  method 
proposed  by  the  cooperatives  could  be 
considered  at  a  later  time. 

Regardless  of  the  payment  method 
used,  handlers  need  a  reasonable  time 
each  month  to  file  their  reports  of 
receipts  and  disposition  with  the  market 
administrator.  Likewise,  the  market 
administrator  must,  in  turn,  have 
adequate  time  to  process  such  reports 
and  compute  the  uniform  prices.  The 
dates  for  producer  payments  provided  in 
the  proposed  order  are  reasonable 
considering  the  reporting  and  price 
computations  that  must  take  place. 

The  attached  proposed  order  provides 
that  at  the  time  final  settlement  is  made 
for  milk  received  from  producers  during 
the  month,  the  handler  is  required  to 
furnish  each  producer  (or  cooperative 
association)  a  supporting  statement. 

This  statement  should  show  the  pounds 
and  butterfat  tests  of  milk  received  from 
such  producer,  the  rate(s)  of  payment  for 
such  milk,  and  an  itemization  of  any 
deductions  claimed  by  the  handler. 

(e)  Administrative  Provisions. — 
Charges  on  overdue  accounts.  The  order 
should  provide  a  charge  on  all  handler 
obligations  to  the  market  administrator 
that  are  overdue.  Such  charge  should  be 
1  percent  per  month  and  should  apply 
on  the  first  day  that  a  payment  is 


overdue  and  on  the  same  day  of  each 
succeeding  month  until  the  obligation  is 
paid.  Payments  subject  to  the  charge 
would  be  those  due  the  market 
administrator  for  the  producer- 
settlement  fund,  order  administration, 
marketing  services,  and  audit 
adjustments. 

Proponents  originally  proposed  that  a 
charge  of  .75  percent  be  applied  to 
overdue  accounts.  At  the  hearing, 
however,  a  representative  testified  that 
they  had  modified  their  proposal  so  that 
the  rate  could  fluctuate  with  changes  in 
the  prime  interest  rate.  He  stated  that 
their  revised  proposal  would  establish 
the  charge  at  not  less  than  the  prime 
rate  that  was  effective  on  the  first  day  of 
the  calendar  month  in  which  the 
obligation  becomes  due.  The  prime  rate 
to  be  used  would  be  the  one  set  by  the 
Idaho  First  National  Bank,  a  primary 
bank  in  the  area. 

It  is  essential  to  the  effective 
operation  of  the  order  that  handlers 
make  their  payments  to  the  market 
administrator  on  time.  Under  the 
marketwide  pooling  arrangement,  it  is 
necessary  that  handlers  with  Class  I 
utilization  higher  than  the  market 
average  pay  part  of  their  total  use  value 
of  milk  to  the  producer-settlement  fund. 
Through  this  means,  money  is  made 
available  to  handlers  with  lower  than 
average  Class  I  utilization  so  that  all 
handlers  in  the  market,  irrespective  of 
the  way  they  use  the  milk,  can  pay  their 
producers  the  uniform  price.  The 
success  of  this  arrangement  depends  on 
the  solvency  of  the  producer-settlement 
fund. 

Also,  the  prompt  payment  of  amounts 
due  the  administrative  expense  and 
market  service  funds  is  essential  to  the 
performance  by  the  market 
administrator  of  the  various 
administrative  functions  prescribed  by 
the  order.  Delinquent  payments  to  these 
funds  could  impair  the  ability  of  the 
market  administrator  to  carry  out  his 
duties  in  a  timely  and  efficient  manner. 

Payment  delinquency  also  results  in 
an  inequity  among  handlers.  Handlers 
who  pay  late  are,  in  effect,  borrowing 
money  from  producers.  In  the  absence  of 
any  late-payment  charge  that 
approximates  the  cost  of  borrowing 
money  from  commercial  sources, 
handlers  who  are  delinquent  in  their 
payments  have  a  financial  advantage 
relative  to  those  handlers  making  timely 
payments. 

It  should  be  noted  that  late-payment 
charges  are  not  a  substitute  for  prompt 
payment  by  handlers.  Those  delinquent 
in  their  obligations  will  be  subject  to 
legal  enforcement  action  as  authorized 
under  the  Act 


It  is  concluded  that  a  late-payment 
charge  of  1  percent  per  month  of  the 
unpaid  balance  on  overdue  handler 
obligations  to  the  market  administrator, 
applicable  the  first  day  the  obligation  is 
overdue,  is  appropriate  for  the  order. 

The  charge  should  apply  irrespective  of 
whether  the  obligation  is  paid  1  day  late 
or  10  days  late. 

Conditions  in  the  proposed  new 
market  do  not  require  tying  the  late- 
payment  charge  to  the  prime  interest 
rate  as  was  proposed  by  proponent 
cooperatives.  Under  the  conditions 
portrayed  on  the  record,  a  monthly 
charge  of  one  percent  should  provide  an 
adequate  inducement  for  handlers  to 
make  their  payments  to  the  market 
administrator  on  time.  If  specific  late- 
payment  problems  develop  after  the 
order  becomes  operational,  a  different 
rate  can  be  explored  at  a  future  hearing. 

Under  the  provisions  adopted  herein, 
overdue  handler  obligations  that  are 
payable  to  the  market  administrator 
would  be  increased  by  1  percent  on  the 
day  after  the  due  date.  Any  remaining 
unpaid  portion  of  the  original  obligation 
would  be  further  increased  by  1  percent 
on  the  same  date  of  each  succeeding 
month  until  the  obligation  is  paid.  The 
late-payment  charge  would  apply  not 
only  to  the  original  obligation  but  also  to 
any  unpaid  charges  previously  assessed. 

Proponents  suggested  that  the  late- 
payment  charge  be  applied  on  the  third 
day  following  the  date  that  a  payment 
was  due  under  the  order.  The  purpose  of 
this  proposal  presumably  was  to  allow 
for  mail  delays.  As  adopted  herein, 
payments  will  be  considered  to  have 
been  paid  on  time  if  they  are 
postmarked  by  the  specified  in  the 
order.  If  a  payment  must  be  postmarked 
by  a  certain  date,  it  reasonably  should 
be  received  a  day  or  two  later.  In  view 
of  this  application  of  the  due  date,  the 
late-payment  charge  should  be  applied 
on  the  day  after  the  due  date. 

As  proposed  at  the  hearing,  the  order 
should  apply  a  late-payment  charge  on 
overdue  obligations  of  a  handler 
operating  a  partially  regulated 
distributing  plant.  Under  certain 
conditions,  such  a  handler  may  be 
required  to  make  payments  to  the 
producer-settlement  and  administrative 
expense  funds.  In  the  absence  of  any 
late-payment  charge,  a  partially 
regulated  handler  could  have  an 
advantage  on  such  order  obligations 
relative  to  fully  regulated  handlers  who 
are  subject  to  the  additional  charge 
when  they  fail  to  make  timely  payments. 
Also,  as  pointed  out  earlier,  prompt 
payments  to  the  administrative  expense 
fund  are  essential  to  the  performance  of 
the  market  administrator’s  duties. 
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A  late-payment  charge  should  not 
apply  at  this  time  on  handler  obligations 
to  producers  and  cooperatives.  Under 
the  payment  system  adopted  herein, 
handlers  will  pay  producers  and 
cooperative  associations.  In  this 
situation,  it  is  more  difficult  to  know 
with  certainty  when  payment  has  been 
made.  This,  of  course,  presents  a 
problem  of  knowing  when  a  late- 
payment  charge  should  apply.  Producers 
and  cooperatives  in  this  market  are  in 
the  best  position  to  ensure  prompt 
payments  for  their  milk.  Accordingly,  a 
late  payment  charge  should  not  apply  to 
this  type  of  transaction. 

Expense  of  administration.  Each 
handler  should  be  required  to  pay  to  the 
market  administrator,  a  proportionate 
share  of  the  cost  of  administrating  the 
order.  For  this  purpose,  a  charge  of  5 
cents  per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
on  producer  milk  (including  milk  of  such 
handler’s  own  production)  and  on  other 
source  milk  allocated  to  Class  I  (except 
milk  so  assessed  under  another  Federal 
order)  is  provided. 

The  market  administrator  must  have 
sufficient  funds  to  administer  properly 
the  terms  of  the  order.  The  Act  provides 
that  the  cost  of  administration  shall  be 
financed  through  an  assessment  on 
handlers.  A  principal  function  of  the 
market  administrator  is  to  verify  the 
receipts  and  disposition  of  milk  from  all 
sources.  Equity  in  sharing  the  cost  of 
administration  of  the  order  among 
handlers  will  be  achieved,  therefore,  by 
applying  the  administrative  assessment 
on  the  basis  of  milk  received  from  dairy 
farmers  and  on  other  source  milk 
allocated  to  Class  I  milk. 

The  proposed  order  provides  that  a 
cooperative  shall  be  the  handler  on  milk 
it  delivers  in  tank  trucks  from  producers’ 
farms  to  pool  plants  of  other  handlers. 
The  cooperative  is  the  handler  on  such 
milk  basically  for  the  purpose  of  making 
payments  to  its  individual  members.  For 
all  accounting  purposes,  however,  the 
milk  would  be  considered  as  producer 
milk  at  the  plant  of  the  receiving 
handler.  It,  therefore,  would  be  treated 
the  same  as  any  other  direct  receipts 
from  producers. 

The  market  administrator  must  verify 
by  audit  the  receipts  and  utilization  at 
each  pool  plant,  whether  the  plant 
operator  buys  milk  directly  from 
producers  or  through  a  cooperative  as  a 
bulk  tank  handler.  It  is  appropriate, 
therefore,  that  the  pool  plant  operator 
receiving  such  milk  pay  the 
administrative  assessment  on  it  on  the 
same  basis  as  for  all  other  producer  milk 
received  at  the  plant.  The  cooperative 
bulk  tank  handler  would  be  liable  only 
for  the  administrative  assessment  on  the 


quantity  of  milk  picked  up  at  producers’ 
farms  that  is  not  received  at  the  pool 
plant. 

The  proposed  order  also  provides  that 
a  proprietary  bulk  tank  handler  may  be 
the  handler  on  milk  delivered  in  tank 
trucks  from  producers’  farms  to  the  pool 
plants  of  other  handlers.  In  addition,  a 
pool  plant  operator  is  permitted  to  divert 
milk  from  producers’  farms  to  the  pool 
plant  of  another  handler.  In  both  of 
these  instances,  it  is  the  handler  for 
whose  account  the  milk  is  being 
diverted  who  is  responsible  for  making 
payments  to  the  individual  producers 
involved.  Likewise,  it  is  this  handler 
who  must  be  held  accountable  for 
paying  the  administrative  assessment  on 
milk. 

The  order  specifies  minimum 
performance  standards  that  must  be  met 
to  obtain  regulated  status.  The  operator 
of  a  plant  not  meeting  such  standards 
(i.e.,  a  partially  regulated  distributing 
plant)  is  required  to  either  (1)  make 
specified  payments  (discussed 
elsewhere  in  this  decision)  into  the 
producer-settlement  fund  on  route 
disposition  in  the  marketing  area  in 
excess  of  offsetting  purchases  of  Federal 
order  Class  I  milk,  or  (2)  otherwise  pay 
into  such  funds  and/or  to  dairy  farmers 
an  amount  not  less  than  the  classified 
use  value  of  all  receipts  from  dairy 
farmers  computed  as  though  such  plant 
were  a  fully  regulated  plant. 

In  administering  the  order  as  it 
applies  to  partially  regulated 
distributing  plants,  the  market 
administrator  incurs  expenses  in 
essentially  the  same  manner  as  in 
applying  die  order  to  pool  handlers, 
even  though  the  order  is  not  applicable 
to  the  partially  regulated  handler  to  the 
same  extent  as  to  fully  regulated 
handlers.  Hence,  payment  of  the 
administrative  assessment  on  the 
partially  regulated  handler’s  in-area 
sales  only  would  reasonably  constitute 
such  handler’s  pro  rata  share  of  the 
administrative  expense. 

In  the  case  of  unregulated  milk  that 
enters  the  market  through  a  regulated 
plant  for  Class  I  use,  it  is  the  regulated 
handler  who  utilizes  the  unregulated 
milk  and  who  must  report  to  the  market 
administrator  the  receipt  and  use  of 
such  milk.  Also,  the  receipts  and 
utilization  of  all  milk  at  the  regulated 
handler’s  plant  are  subject  to 
verification  by  the  market  administrator. 
Hence,  it  is  appropriate  that  the 
regulated  handler  be  responsible  for 
payment  of  the  administrative 
assessment  on  such  unregulated  milk. 

The  order  is  designed  so  that  the  cost 
of  administration  is  shared  equitably 
among  handlers  distributing  milk  in  the 
proposed  marketing  area.  However,  to 


prevent  duplication,  an  assessment 
should  not  be  made  on  other  source  milk 
on  which  an  assessment  was  made 
under  another  Federal  order. 

Provision  should  be  made  so  that  the 
Secretary  may  reduce  the  amount  of  the 
administrative  assessment  without  the 
necessity  of  amending  the  order.  The 
rate  can  thus  be  reduced  when 
experience  indicates  a  lower  rate  will  be 
sufficient  to  provide  adequate  funds  for 
the  administration  of  the  order. 

Marketing  services.  Provision  should 
be  made  in  the  order  for  furnishing 
marketing  services  to  producers,  such  as 
verifying  the  tests  and  weights  of 
producer  milk  and  furnishing  market 
information.  These  services  should  be 
provided  by  the  market  administrator, 
and  the  cost  should  be  borne  by 
producers  for  whom  the  services  are 
rendered.  However,  any  cooperative 
association,  if  approved  for  such  activity 
by  the  Secretary,  may  perform  such 
services  for  its  producers  in  lieu  of 
having  the  market  administrator  perform 
the  services. 

There  is  a  need  for  a  marketing 
service  program  in  connection  with  the 
administration  of  a  Federal  milk  order 
for  the  Southwestern  Idaho-Eastern 
Oregon  area.  The  weighing  and  testing 
of  the  milk  of  all  products  is  closely 
related  to  the  main  provisions  of  the 
order,  which  are  the  classification  and 
pricing  provisions.  The  latter  provisions 
are  the  basis  of  the  computation  of  the 
minimum  uniform  price  payable  to 
producers. 

The  order  requires  all  regulated 
handlers  to  submit  to  the  market 
administrator  each  month  a  report 
showing  the  total  quantity  of  skim  milk 
and  butterfat  in  the  three  price 
classifications  provided.  To  verify  that  a 
handler  has  reported  all  receipts  and 
disposition  correctly  and  to  insure  that 
producers  receive  proper  payment  for 
their  deliveries,  the  market 
administrator  audits  each  handler’s 
operation.  The  quantity  of  skim  milk  and 
butterfat  received  by  a  handler  must 
balance,  of  course,  with  the  quantities  of 
skim  milk  and  butterfat  in  the  products 
processed  and  disposed  of  by  the 
handler.  This  requires  the  availability  of 
the  weight  and  butterfat  test  of  each 
producer’s  deliveries. 

Milk  produced  on  a  handler's  own 
farm  should  be  exempt  from  marketing 
service  deductions,  even  though  it  is 
subject  to  other  provisions  of  the  order. 
There  are  no  payments  to  other  persons 
on  such  milk.  Hence,  there  is  no  need  to 
provide  the  same  marketing  sendees  as 
are  provided  other  producers. 

The  other  service  provided,  that  of 
furnishing  market  information,  is 
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designed  to  keep  the  producer  informed 
of  developments  that  might  affect  such 
producer's  price  or  market  outlet  in 
order  that  the  producer  may  better 
evaluate  marketing  conditions.  The 
objective  of  the  program  is  to  aid 
producers  to  achieve  and  maintain 
orderly  marketing  conditions  for  their 
milk. 

In  the  case  of  producers  who  market 
their  milk  through  a  cooperative 
association,  the  Act  authorizes  such 
cooperative  to  perform  these  marketing 
services,  and  the  costs  of  these  services 
normally  are  borne  by  such  producers 
through  membership  dues. 

Proponent  cooperative  associations 
proposed  that  8  cents  per  hundred¬ 
weight  be  provided  in  the  order  as  a 
marketing  services  deduction.  Kraft. 

Inc.,  testified  that  6  cents  per 
hundredweight  ought  to  be  an  adequate 
marketing  service  assessment,  arguing 
that  the  costs  of  verifying  producer  tests 
could  be  substantially  reduced  if  the 
market  administrator  were  to  use 
handler  laboratory  facilities  rather  than 
to  maintain  separate  facilities. 

In  the  absence  of  specific  testimony 
introduced  to  indicate  that  the  8-cent 
rate  is  necessary,  it  is  concluded  that  a 
rate  of  7  cents  per  hundred-weight 
should  be  provided.  This  represents  the 
maximum  rate  established  in  any 
Federal  order,  regardless  of  market  size. 
It  is  anticipated  that  such  maximum  rate 
will  cover  the  costs  that  are  likely  to  be 
incurred  by  the  market  administrator  in 
providing  the  necessary  services  for 
producers.  If  experience  indicates  that 
marketing  services  can  be  performed  at 
a  lesser  rate,  provision  is  made  whereby 
the  Secretary  may  adjust  the  rate 
downward  without  the  necessity  of  a 
hearing. 

General  provisions.  The  Southwestern 
Idaho-Eastern  Oregon  order  proposed 
herein  incoporates,  by  reference,  certain 
terms,  definitions,  and  administrative 
provisions  that  are  included  in  Part  1000 
of  the  Code  of  Federal  Regulations.  The 
provisions  are  common  to  all  Federal 
milk  orders,  having  been  so  adopted 
effective  July  1. 1971  (36  FR  9844). 

The  first  section  (§  1000.1)  states  that 
the  uniform  provisions  included  in  Part 
1000  shall  be  a  part  of  each  Federal  milk 
marketing  order  as  if  set  forth  in  full  in 
each  order,  except  in  any  order  where 
any  such  provision  is  expressly  defined 
or  modified  otherwise. 

The  second  section  (§  1000.2)  includes 
definitions  of  five  general  terms  used  in 
all  Federal  milk  orders:  Act,  Order, 
Department,  Secretary,  and  Person. 

The  third  section  (§  1000.3)  deals  with 
the  designation,  powers  and  duties  of 
the  market  administrator. 


The  fourth  section  (§  1000.4)  pertains 
to  the  continuity  and  separability  of 
provisions  in  an  individual  order.  For 
the  most  part  these  are  internal 
adminstrative  rules  and  instructions  to 
Department  employees  regarding 
procedures  involved  in  the  suspension, 
termination,  or  liquidation  of  any  or  all 
provisions  of  a  Federal  milk  order. 

The  fifth  section  {§  1000.5)  describes  a 
handler’s  responsibility  with  respect  to 
records  and  facilities. 

The  final  section  (§  1000.6)  relates  to 
the  termination  of  obligations. 

The  standard  provisions  of  Part  1000 
have  the  same  intent  and  purpose  in 
each  Federal  milk  order,  and  they  have 
worked  effectively  since  the  adoption  of 
Part  1000  in  July  1971  for  all  Federal 
orders.  Adopting  Part  1000  by  reference 
for  the  Southwestern  Idaho-Eastern 
Oregon  order  will  promote  uniform 
application  of  these  provisions,  which 
have  the  same  intent  and  purpose  in  all 
orders. 

A  detailed  discussion  of  the  need  and 
basis  for  incorporating  the  general 
provisions  in  each  order  is  contained  in 
a  decision  issued  by  the  Assistant 
Secretary  on  April  15, 1971  (36  FR  7514). 
The  findings  and  conclusions  thereof 
were  received  into  evidence  at  the 
initial  hearing  and  are  made  a  part 
hereof  by  reference  as  the  basis  for 
adopting  the  same  provision  in  the 
Southwestern  Idaho-Eastern  Oregon 
order. 

Ruling  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

(a)  The  proposed  marketing 
agreement  and  the  order,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act: 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  market  area.  The 
minimum  prices  specified  in  the 
proposed  marketing  agreement  and 


order  are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest:  and 

(c)  The  proposed  marketing  agreement 
and  order  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

(d)  All  milk  and  milk  products 
handled  by  the  handlers,  as  defined  in 
the  proposed  marketing  agreement  and 
order  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products:  and 

(e)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1135.85  of 
the  aforesaid  proposed  marketing 
agreement  and  order. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a 
*  MARKETING  AGREEMENT  regulating 
the  handling  of  milk,  and  an  ORDER 
regulating  the  handling  of  milk  in  the 
Southwestern  Idaho-Eastern  Oregon 
marketing  area,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered,  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  attached 
order  which  is  published  with  this 
decision. 
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Referendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period:  and  Designation 
of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or 
before  the  30th  day  from  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of 
referenda  (7  CFR  900.300  el  seq.),  to 
determine  whether  the  issuance  of  the 
attached  order  regulating  the  handling  of 
milk  in  the  Southwestern  Idaho-Eastern 
Oregon  marketing  area  is  approved  or 
favored  by  producers,  as  defined  under 
the  terms  of  the  order,  who  during  the 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  October  1980. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  John  R.  Williams. 

Signed  at  Washington.  D.C..  on:  April  6. 
1981. 

C.  W.  McMillan, 

Assistant  Secretary  for  Marketing  and 
Transportation  Services. 

Order'  regulating  the  handling  of  milk 
in  the  Southwestern  Idaho-Eastern 
Oregon  Marketing  Area 

(a)  Findings.  A  public  hearing  was 
held  upon  a  proposed  tentative 
marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Southwestern  Idaho-Eastern  Oregon 
marketing  area.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  and  all  of  the  terms 
and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  seciion  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest: 


1  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


(3)  The  said  order  regulates  the 
handling  of  milk  in  the  same  manner  as. 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held; 

(4)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  order,  are 
in  the  current  of  interstate  commerce  or 
directly  burden,  obstruct,  or  affect 
interstate  commerce  in  milk  or  its 
products;  and 

(5)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1135.85. 

Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after  the 
effective  date  hereof  the  handling  of 
milk  in  the  Southwestern  Idaho-Eastern 
Oregon  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
contained  in  the  revised  recommended 
.decision  issued  by  the  Deputy 
Administrator,  Regulatory  Programs,  on 
October  21, 1980  and  published  in  the 
Federal  Register  on  October  27, 1980  (45 
FT*  71198)  shall  be  and  are  the  terms  and 
provisions  of  this  order  and  are^set  forth 
in  full  herein  subject  to  a  modification  in 
§  1135.7. 

It  is  proposed  to  add  Part  1135  to  read 
as  follows: 

PART  1135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

Subpart— Order  Regulating  Handling 

General  Provisions 

Sec. 

1135.1  General  provisions. 

Definitions 

1135.2  Southwestern  Idaho — Eastern 
Oregon  Marketing  area. 

1135.3  Route  disposition. 

1135.4  Plant. 

1135.5  Distributing  plant. 

1135.6  Supply  plant. 

1135.7  Pool  plant 

1135.8  Nonpool  plant. 

1135.9  Handier. 

1135.10  Producer-Handler. 

1135.11  [Reserved] 

1135.12  Producer. 

1135.13  Producer  milk. 

1135.14  Other  source  milk. 

1135.15  Fluid  milk  product. 

1135.16  Fluid  cream  product. 


Sec. 

1135.17  Filled  milk. 

1135.18  Cooperative  association. 

Handler  Reports 

1135.30  Reports  of  receipts  and  utilization. 

1135.31  Payroll  reports. 

1135.32  Other  reports. 

Classification  of  Milk 

1135.40  Classes  of  utilization. 

1135.41  Shrinkage. 

1135.42  Classification  of  transfer  and 
diversions. 

1135.43  General  classification  rules. 

1135.44  Classifiction  of  producer  milk. 

1135.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1135.50  Class  prices. 

1135.51  Basic  formula  price. 

1135.52  [Reserved] 

1135.53  Announcement  of  class  prices. 

1135.54  Equivalent  price. 

Uniform  Price 

1135.60  Handler's  value  of  milk  for 
computing  uniform  price. 

1135.61  Computation  of  uniform  price. 

1135.62  Announcement  of  uniform  price  and 
butterfat  differential. 

Payments  for  milk 

1135.70  Producer-settlement  fund. 

1135.71  Payments  to  the  producer- 
settlement  fund. 

1135.72  Payments  from  the  producer- 
settlement  fund. 

1135.73  Payments  to  producers  and  to 
cooperative  associations. 

1135.74  Producer  butterfat  differential. 

1135.75  [Reserved] 

1135.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1135.77  Adjustments  of  accounts. 

1135.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

1 1 35.85  Assessment  for  order 
administration. 

1135.86  Deduction  for  marketing  services. 

General  Provisions 

§  1 135.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1 135.2  Southwestern  Idaho-Eastern 
Oregon  marketing  area. 

“Southwestern  Idaho-Eastern  Oregon 
marketing  area,"  hereinafter  called  the 
“marketing  area,"  means  all  territory 
within  the  boundaries  of  the  following 
Idaho  and  Oregon  counties,  including  all 
reservations,  installations,  institutions, 
or  other  similar  establishments  if  any 
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part  thereof  is  within  any  of  the  listed 
counties: 

Idaho 

Ada  *  Gooding 

Adams  Jerome 

Blaine  Lincoln 

Boise  Minidoka 

Camas  Owyhee 

Canyon  Payette 

Cassia  Twin  Falls 

Elmore  Valley 

Gem  Washington 

Oregon 

Baker  Malheur 

Grant  Union 

Harney 

§  1135.3  Route  disposition. 

“Route  disposition”  means  any 
delivery  of  a  fluid  milk  product  classifed 
as  Class  I  milk  from  a  plant  to  a  retail  or 
wholesale  outlet  (including  any  delivery 
through  a  distribution  point  or  a  vendor 
and  disposition  from  a  plant  store  or 
through  a  vending  machine)  except  a 
delivery  to  another  plant. 

§1135.4  Plant. 

“Plant”  means  the  buildings,  facilities, 
and  equiment  constituting  a  single 
operating  unit  or  establishment  at  which 
milk  or  milk  products  (including  filled' 
milk)  are  received,  processed,  or 
packaged.  Separate  facilities  used  only 
as  a  distribution  point  for  storing 
packaged  fluid  milk  products  in  transit 
or  used  only  for  reloading  milk  from  one 
tank  truck  to  another  for  transshipment 
shall  not  be  a  “plant”  under  this 
definition. 

§1135.5  Distributing  plant. 

“Distributing  plant”  means  a  plant 
that  is  approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  and  at  which  fluid  milk 
products  are  processed  or  packaged  and 
from  which  there  is  route  disposition  in 
the  marketing  area  during  the  month. 

§1135.6  Supply  plant. 

“Supply  plant”  means  a  plant  that  is 
approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  and  from  which  fluid  milk 
products  are  transferred  during  the 
month  to  a  pool  distributing  plant. 

§1135.7  Pool  plant. 

Except  as  provided  in  paragraph  (c)  of 
this  section,  “pool  plant”  means: 

(a)  A  distributing  plant  from  which 
there  is: 

(1)  Route  disposition  (except  filled 
milk)  in  the  marketing  are  during  the 
month  equal  to  not  less  than  10  percent 
of  the  Grade  A  fluid  milk  products 
received  at  such  plant  (including  milk 
diverted  from  such  plant  by  the  plant 
operator  pursuant  to  §  1135.13);  and 


(2)  Total  route  disposition  (except 
filled  milk)  during  the  month  equal  to 
not  less  than  40  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  during 
the  month  the  volume  of  fluid  milk 
products,  except  filled  milk,  transferred 
to  pool  distributing  plants  is  40  percent 
or  more  of  the  Grade  A  milk  received  at 
the  plant  from  dairy  farmers  (including 
producer  milk  diverted  from  the  plant  by 
the  plant  operator  but  excluding 
producer  milk  diverted  to  the  plant 
pursuant  to  §  1135.13),  subject  to  the 
following  conditions: 

(1)  Any  supply  plant  that  has  qualified 
as  a  pool  plant  in  each  of  the 
immediately  preceding  months  of 
September  through  February  shall  be  a 
pool  plant  in  each  of  the  following 
months  of  March  through  August  unless 
written  request  for  nonpool  status  for 
any  such  month  is  filed  by  the  plant 
operator  with  the  market  administrator 
prior  to  the  first  day  of  any  such  month. 
In  such  case,  nonpool  status  will  be 
effective  until  the  plant  again  qualifies 
as  a  pool  plant  by  meeting  the  transfer 
requirements;  and 

(2)  The  volume  of  fluid  milk  products 
included  as  qualifying  shipments  to  a 
distributing  plant  pursuant  to  this 
paragraph  shall  be  reduced  by  the 
volume  of  any  fluid  milk  products 
transferred  or  diverted  by  such  pool 
distributing  plant  operator  to  the  supply 
plant  or  to  any  other  plant  under  the 
control  of  the  supply  plant  operator. 

(c)  The  term  “pool  plant”  shall  not 
apply  to^the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  also  meets  the  pool  plant 
requirements  of  another  Federal  order 
and  from  which,  the  Secretary 
determines,  a  greater  quantity  of  Class  I 
milk,  except  filled  milk,  was  disposed  of 
as  route  disposition  during  the  month  in 
such  other  Federal  marketing  area  than 
was  disposed  of  as  route  disposition  in 
this  marketing  area,  and  which  is  fully 
subject  to  the  classification  and  pricing 
provisions  of  such  other  order; 

(3)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  also  meets  the  pool  plant 
requirements  of  another  Federal  order 
on  the  basis  of  route  disposition  in  such 
other  marketing  area,  and  from  which, 
the  Secretary  determines,  a  greater 
quantity  of  Class  I  milk,  except  filled 
milk,  is  disposed  of  during  the  month  as 
route  disposition  in  this  marketing  area 
than  is  disposed  of  in  such  other 
marketing  area  but  which  plant  is, 
nevertheless,  fully  regulated  under  such 
other  Federal  order; 

(4)  A  supply  plant  qualified  pursuant 
to  paragraph  (b)  of  this  section  that  also 


meets  the  pool  plant  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  transfers  are  made 
during  the  month  to  plants  regulated 
under  such  other  order  than  are  made  to 
plants  regulated  under  this  order,  unless 
during  the  months  of  March  through 
August  the  transfers  to  the  other  order 
plant  are  classified  as  Class  II  or  Class 
III  milk  and  the  operator  of  the  supply 
plant  elects  to  retain  automatic  pooling 
under  this  part; 

(5)  A  distributing  plant  from  which 
less  than  an  average  of  300  pounds  of 
Class  I  milk  per  day,  except  filled  milk, 
is  disposed  of  in  the  marketing  area 
during  the  month;  or 

(6)  Milk  receiving  and  storage 
facilities  that  are  on  the  same  premises 
as  a  pool  plant  and  are  not  approved  by 
any  regulatory  agency  for  the  receiving, 
processing  or  packaging  of  any  fluid 
milk  product  for  Grade  A  disposition. 

§  1135.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part) 
issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  distributing  plant  that 
does  not  qualify  as  a  pool  plant  and  is 
not  an  other  order  plant,  a  producer- 
handler  plant,  or  an  exempt  distributing 
plant. 

(d)  “Unregulated  supply  plant”  means 
a  supply  plant  that  does  not  quality  as  a 
pool  supply  plant  and  is  not  an  other 
order  plant,  a  producer-handler  plant,  or 
an  exempt  distributing  plant. 

(e)  “Exempt  distributing  plant”  means 
a  distributing  plant  defined  in  §  1135.7 
(c)  (5). 

§1135.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  cooperative  association  with 
respect  to  milk  of  a  producer  that  is 
diverted  pursuant  to  §  1135.13  for  the 
account  of  the  cooperative  association; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
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both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  for  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples; 

(d)  Any  person,  except  a  cooperative 
association,  with  respect  to  milk  that  it 
receives  for  its  account  from  the  farm  of 
a  producer  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  person  and  which  is  delivered 
during  the  month  for  the  account  of  such 
person  to  the  pool  plant  of  another 
handler  or  diverted  pursuant  to 

§  1135.13,  subject  to  the  following 
conditions; 

(1)  Such  person  (who,  if  qualified 
pursuant  to  this  paragraph,  shall  be 
known  as  a  “proprietary  bulk  tank 
handler”)  must  operate  a  plant  located 
in  the  marketing  area  at  which  milk  is 
processed  only  into  Class  II  or  Class  III 
products;  and 

(2)  Prior  to  operating  as  a  handler 
pursuant  to  this  paragraph,  such  person 
must  submit  to  the  market  administrator 
a  statement  signed  by  the  applicant  and 
the  operator  of  the  pool  plant  to  which 
the  milk  will  be  delivered  specifying  that 
the  applicant  will  be  the  responsible 
handler  for  the  milk; 

(e)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated 
distributing  plant; 

(f)  Any  person  defined  as  a  producer- 
handler; 

(g)  Any  person  in  his  capacity  as  the 
operator  of  an  other  order  plant 
described  in  §  1135.7(c)  (2)  and  (3); 

(h)  Any  person  in  his  capacity  as  the 
operator  of  an  unregulated  supply  plant; 
and 

(i)  Any  person  in  his  capacity  as  the 
operator  of  an  exempt  distributing  plant. 

§  1135.10  Producer-handler. 

“Producer-handler"  means  any  person 
who  meets  all  of  the  following 
conditions: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  at  which  Grade  A  milk 
of  his  own  production  is  processed  and 
packaged,  and  from  which  there  is  route 
disposition  in  the  marketing  area; 

(b)  Receives  no  milk  or  fluid  milk 
products  from  any  source  other  than 
pool  plants,  other  order  plants,  and  bulk 
tank  handlers  described  in  §  1135.9  (b) 
and  (d); 

(c)  Such  receipts  do  not  exceed  the 
lesser  of  5  percent  of  his  Class  I 
utilization  during  the  month  or  5.000 
pounds; 


(d)  Does  not  reconstitute  or  convert 
milk  products  into  fluid  milk  products 
except  to  increase  by  the  addition  of 
nonfat  dry  milk  the  nonfat  milk  solids 
content  of  its  own  farm  production  or  of 
fluid  milk  products  received  from  other 
sources;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  for  his  own 
farm  production  and  the  operation  of  the 
processing  and  packaging  business  are 
the  personal  enterprise  and  risk  of  such 
person. 

§1135.11  [Reserved] 

§1135.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of. this  section,  “producer"  means 
any  person  who  produces  milk  approved 
by  a  duly  constituted  regulatory  agency 
for  disposition  as  Grade  A  milk  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  person; 

(2)  Received  by  a  handler  described  in 
§  1135.9  (b),  (c)  or  (d);  or 

(3)  Diverted  from  a  pool  plant  in 
accordance  with  §  1135.13. 

(b)  “Producer”  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  who  produces  milk 
that  is  diverted  to  a  pool  plant  from  an 
other  order  plant  if  the  other  order 
designates  such  person  as  a  producer 
under  that  order  and  such  milk  is 
allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  §  1135.44 
(a)(8)(iii)  and  the  corresponding  step  of 
§  1135.44(b);  or 

(3)  Any  person  who  produces  milk 
that  is  reported  as  diverted  to  an  other 
order  plant  if  any  portion  of  such 
person’s  milk  so  moved  is  assigned  to 
Class  I  under  the  provisions  of  such 
other  order  or  the  other  order  designates 
such  person  as  a  producer  under  such 
order. 

§  1 1 35. 13  Producer  milk. 

“Producer  milk"  means  the  skim  milk 
and  butterfat  in  milk  of  a  producer  that 
is: 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  by  the  operator  of 
the  plant; 

(b)  Received  at  a  pool  plant  from  a 
handler  described  in  §  1135.9(c); 

(c)  Received  by  a  handler  described  in 
§  1135.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(d)  Received  by  a  handler  described 
in  §  1135.9(d)  that  is  not  diverted 
pursuant  to  paragraph  (f)  of  this  section; 


(e)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant;  or 

(f)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  by  a  pool  plant  operator 
or  a  handler  described  in  §  1135.9  (b)  or 
(d),  subject  to  the  following  conditions: 

(1)  Milk  of  a  dairy  farmer  who  was 
not  a  "producer”  in  the  preceding  month 
shall  not  be  eligible  for  diversion  until 
one  day’s  production  of  milk  of  such 
dairy  farmer  is  physically  received  at  a 
pool  plant; 

(2)  During  each  of  the  months  of 
September  through  February  milk  of  a 
dairy  farmer  shall  not  be  eligible  for 
diversion  unless  during  the  month  one 
day's  production  of  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant; 

(3)  The  total  quantity  of  milk  diverted 
by  a  cooperative  association  during  the 
month  may  not  exceed  60  percent  in  the 
months  of  September  through  February, 
and  70  percent  in  other  months,  of  the 
producer  milk  that  the  cooperative 
association  causes  to  be  delivered  to  or 
diverted  from  pool  plants  during  the 
month.  Two  or  more  cooperative 
associations  may  have  their  allowable 
diversions  computed  on  the  basis  of  the 
combined  deliveries  of  the  producer 
milk  which  the  associations  cause  to  be 
delivered  to  pool  plants  or  diverted  from 
pool  plants  during  the  month  if  each 
association  has  filed  a  request  in  writing 
with  the  market  administrator  on  or 
before  the  first  day  of  the  month  the 
agreement  is  to  be  effective.  This 
request  shall  specify  the  basis  for 
assigning  over-diverted  milk  to  the 
producer  deliveries  of  each  cooperative 
according  to  a  method  approved  by  the 
market  administrator, 

(4)  The  total  quantity  of  milk  diverted 
during  the  month  by  a  proprietary  bulk 
tank  handler  described  in  §  1135.9(d) 
may  not  exceed  60  percent  in  the 
months  of  September  through  February, 
and  70  percent  in  other  months,  of  the 
producer  milk  that  the  handler  causes  to 
be  delivered  to  or  diverted  from  pool 
plants  during  the  month; 

(5)  The  operator  of  a  pool  plant  may 
divert  for  its  account  any  milk  that  is  not 
under  the  control  of  a  cooperative 
association  or  a  proprietary  bulk  tank 
handler  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (f)(3)  or  (4) 
of  this  section.  The  total  quantity  so 
diverted  during  the  month  may  not 
exceed  60  percent  in  the  months  of 
September  through  February,  and  70 
percent  in  other  months,  of  the  producer 
milk  received  at  or  diverted  from  such 
pool  plant  during  the  month  that  is 
eligible  to  be  diverted  by  the  plant 
operator;  and 
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(6)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (f)(3),  (4), 
and  (5)  of  this  section  shall  not  be 
producer  milk.  The  diverting  handler 
may  designate  the  dairy  farmers  whose 
diverted  milk  will  not  be  producer  milk. 
Otherwise,  the  total  milk  diverted  by  the 
handler  on  the  last  day  of  the  month, 
then  the  second-to-last  day,  and  so  on  in 
daily  allotments  will  be  excluded  until 
all  of  the  over-diverted  milk  is 
accounted  for. 

§  1135.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  any 
source  other  than  producers,  handlers 
described  in  §  1135.9(c)  and  (d),  pool 
plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1135.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1135.40(b)(1)  and  products  produced  at 
the  plant  during  the  same  month)  from 
any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  §  1135.40(b)(1))  for  which 
the  handler  fails  to  establish  a 
disposition. 

§  1 1 35. 1 5  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  "fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted. 

(b)  The  term  "fluid  milk  product”  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk)  plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 


of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

§  1 1 35. 1 6  Fluid  cream  product. 

"Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat,  with  or 
without  the  addition  of  other 
ingredients. 

§1135.17  Filled  milk. 

"Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§1135.18  Cooperative  association. 

'  “Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines,  after  application  by  the 
cooperative  association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  known  as  the 
"Capper-Volstead  Act”; 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or 
marketing  milk  for  its  members;  and 

(c)  To  have  its  entire  activities  under 
the  control  of  its  members. 

HANDLER  REPORTS 

§  1 135.30  Reports  of  receipts  and 
utilization. 

On  or  before  the  seventh  day  after  the 
end  of  the  month,  each  handler  shall 
report  to  the  market  administrator,  in 
the  detail  and  on  the  forms  prescribed 
by  the  market  administrator,  the 
following  information  for  such  month: 

(a)  Each  handler,  with  respect  to  each 
of  its  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1135.9(c); 

(3)  Receipts  of  milk  from  handlers 
described  in  §  1135.9(d); 

(4)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(5)  Receipts  of  other  source  milk; 


(6)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
specified  in  §  1135.40(b)(1);  and 

(7)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
produced  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 

§  1135.9(b),  (c),  and  (d)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1 135.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1135.9  (a),  (b),  (c),  and  (d) 
shall  report  to  the  market  administrator, 
in  the  detail  prescribed  by  the  market 
administrator,  the  following  information 
showing  for  each  producer  for  such 
month; 

(1)  His/her  name  and  address; 

(2)  The  number  of  days  on  which  milk 
was  received  from  such  producer; 

(3)  The  total  pounds  of  milk  received 
from  such  producer; 

(4)  The  average  butterfat  content  of 
his/her  milk; 

(5)  In  the  case  of  cooperative 
associations,  the  identity  of  producers 
from  whom  the  cooperative  association 
is  authorized  to  collect  payment 
pursuant  to  §  1135.73;  and 

(6)  The  amount  and  nature  of  any 
deductions  authorized  in  writing  by  the 
producer  to  be  made  from  payments  due 
such  producer  for  milk  delivered. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payments  pursuant  to 

§  1135.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 
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§  1135.32  Other  reports. 

In  addition  tp  the  reports  required 
pursuant  to  §§  1135.30  and  1135.31,  each 
handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler’s  obligation  under  the 
order. 

Classification  of  Milk 

§  1 135.40  Classes  of  utilization. 

Except  as  provided  in  §1135.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1135.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages:  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 


(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1135.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1135.41(a)  to  the  receipts  specified  in 
§  1135.41(a)(2)  and  in  shrinkage 
specified  in  §  1135.41  (b)  and  (c). 

§  1135.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1135.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraph  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product, 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 


(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  handlers  described  in 

§  1135.9  (c)  and  (d)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  handlers  described  in 

§  1135.9  (c)  and  (d)  and  in  milk  diverted 
to  such  plant  from  another  pool  plant, 
except  that,  if  the  operator  of  the  plant 
to  which  the  milk  is  delivered  purchases 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples,  the  applicable 
percentage  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  shall  be  zero: 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraph  (b)(1).  (2).  (4).  (5).  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and  » 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1135.9(b)  or  (c)  or  a 
proprietary  bulk  tank  handler  is  the 
handler  pursuant  to  §  1135.9(d),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
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samples,  the  applicable  percentage  for 
the  cooperative  association  or  the 
proprietary  bulk  tank  handler  shall  be 
zero. 

§  1 1 35.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  and  diversions 
( including  deliveries  by  a  handler 
described  in  §  1135.9(d))  to  pool  plants. 
Skim  milk  or  butterfat  transferred  or 
diverted  in  the  form  of  a  fluid  milk 
product  or  a  bulk  fluid  cream  product 
from  a  pool  plant  to  another  pool  plant 
or  from  a  handler  described  in 
§  1135.9(d)  to  a  pool  plant  shall  be 
classified  as  Class  I  milk  unless  both 
handlers  request  the  same  classification 
in  another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk,  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computation 
pursuant  to  §  1135.44(a)(12)  and  the 
corresponding  step  of  §  1135.44(b); 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
§  1135.44(a)(7)  and  the  corresponding 
step  of  §  1135.44(b),  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1135.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  §  1135.44(b), 
the  skim  milk  or  butterfat,  respectively, 
in  such  receipts  of  other  source  milk, 
shall  not  be  classified  as  Class  I  milk  to 
a  greater  extent  than  would  be  the  case 
if  the  other  source  milk  had  been 
received  at  the  transferee-plant  or 
divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order;  plants.  Skim  milk  or  butter  fat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  bulk  fluid  cream  product  from 
a  pool  plant  to  an  other  order  plant  shall 
be  classified  in  the  following  manner. 
Such  classification  shall  apply  only  to 
the  skim  milk  or  butterfat  that  is  in 
excess  of  any  receipts  at  the  pool  plant 
from  the  other  order  plant  of  skim  milk 
and  butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph 
(b)(1),  (2),  or  (3)  of  this  section; 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 


the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustments  when 
such  information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1135.40. 

(c)  Transfers  and  diversions  to 
producer-handlers  and  to  exempt 
distributing  plants.  Skim  milk  or 
butterfat  in  the  following  forms  that  is 
transferred  or  diverted  by  a  handler 
described  in  §  1135.9(a),  (b),  or  (d)  to  a 
producer-handler  under  this  or  any  other 
Federal  order  or  to  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 


plant  that  is  not  an  other  order  plant,  a 
producer-handler  plant,  or  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  transferred  in  the  form  of  a 
bulk  fluid  cream  product,  unless  the 
following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)(2)(i)(a)  and  (6)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section; 

(g)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1135.30  for  the  month 
within  which  such  transaction  occurred: 
and 

(6)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(o)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(b)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(c/)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants;  and 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
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plant  arid  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(b)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  1 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence:  - 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts  of 
Grade  A  milk  fr8m  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  1 
utilization,  then  to  Class  III  utilization, 
and  then  to  Class  II  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants  to 
the  extent  possible,  first  to  any 
remaining  Class  III  utilization,  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  paragraph. 

§  1135.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1135.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1135.30 
and  shall  compute  separately  for  each 
pool  plant,  and  for  each  handler 
pursuant  to  §  1135.9(b),  (c),  and  (d)  the 
pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  §§  1135.40, 1135.41,  and  1135.42; 


(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
of  a  handler  pursuant  to  §  1135.9(b),  (c), 
or  (d)  shall  be  determined  separately 
from  the  operations  of  any  pool  plant 
operated  by  such  handler. 

§  1 135.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1135.9(a)  for  each 
of  the  handler’s  pool  plants  separately 
and  of  each  handler  described  in 
§  1135.9(b),  (c),  and  (d)  by  allocating  the 
handler’s  receipts  of  skim  milk  and 
butterfat  to  its  utilization  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

§  1135.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Glass  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  othpr 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1135.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1135.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  package  form,  but  not  in  excess  of  the 


pounds  of  skim  milk  remaining  in  Class 
II.  This  subparagraph  shall  apply  only  if 
the  pool  plant  was  subject  to  the 
provisions  of  this  subparagrph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month: 

(6)  Subtract  from  the  remining  pounds 
of  skim  milk  in  Class  II  the  pounds  of 
skim  milk  in  other  source  milk  (except 
that  received  in  the  form  of  a  fluid  milk 
product  or  a  fluid  cream  product)  that  is 
used  to  produce,  or  added  to,  any 
product  specified  in  §  1135.40(b),  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  ip  series  v 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1135.40(b)(1)  that  were  not 
subtracted  pursuant  to  paragraph  (a)(4), 
(5),  and  (6)  of  this  section;  and 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  -Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  an  exempt  distributing 
plant; 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2) 
and  (7)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2), 
(7)(v),  and  (8)(i)  of  this  section  which  are 
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in  excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraph 
(a)(8)(ii)(o)  through  (c)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  11  and  Class  III 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased  by 
an  amount  equal  to  such  excess  quantity 
to  be  subtracted,  and  the  pounds  of  skim 
milk  in  Class  I  shall  be  decreased  by  a 
like  amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount; 

(а)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handier  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(б)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  milk  products  from  other  order 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)(7)(vi)  of  this  section; 
and 

(c)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
another  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1135.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraph  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 


skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2), 
(7)(v),  and  (8)  (i)  and  (ii)  of  this  section 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be 
allocated  at  this  step  were  received; 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  this  subparagraph 
(a)(1)  exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  by  an 
amount  equal  to  such  excess  quantity  to 
be  subtracted,  and  the  pounds  of  skim 
milk  in  Class  I  shall  be  decreased  by  a 
like  amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler’s  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
this  subparagrpah  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II).  In 
suclj  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler’s  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  another  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  and  (8)(iii)  of  this 
section; 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 


subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1135.45(a);  or 

(b)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  by  an 
amount  equal  to  such  excess  quantity  to 
be  subtracted,  and  the  pounds  of  skim 
milk  in  Class  I  shall  be  decreased  by  a 
like  amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler’s  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computation  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
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products  and  bulk  fluid  cream  products 
from  another  pool  plant  and  from  9(d) 
handlers  according  to  the  classification 
of  such  products  pursuant  to 
§  1135.429(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
pursuant  to  paragraph  (a)(14)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

§  1 135.45  Market  administrator's  reports 
and  announcements  concerning 
classification 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification. 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1135.44(a)(12)  and 
the  corresponding  step  of  §  1135.44(b), 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1135.44  on  the 
basis  of  such  report,  and.  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  to  each  handler  as 
described  in  §  1135.9(a),  (b)  and  (d)  who 
has  shipped  fluid  milk  products  or  bulk 
fluid  cream  products  to  an  other  order 
plant  the  class  to  which  such  shipments 
were  allocated  by  the  market 
administrator  of  the  other  order  on  the 
basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the 
verification  of  such  report. 


(d)  Report  to  each  cooperative 
association  that  so  requests,  on  or 
before  the  12th  day  after  the  end  of  each 
month,  the  amount  and  class  utilization 
of  producer  milk  delivered  by  members 
of  such  cooperative  association  to  each 
handler  receiving  such  milk.  For  the 
purpose  of  this  report,  the  milk  so 
received  shall  be  prorated  to  each  class 
in  accordance  with  the  total  utilization 
of  producer  milk  by  such  handlers. 

Class  Prices 

§  1 135.50  Class  prices. 

The  class  prices  for  the  month  per 
hundredweight  of  milk  shall  be  as 
follows: 

(a)  Class  I  price.  For  the  first  18 
months  this  order  is  effective,  the  Class  I 
price  shall  be  the  basic  formula  price  for 
the  second  preceding  month  plus  $1.50. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1135.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  (rounded  to  the 
nearest  one-tenth  cent)  per  one-tenth 
percent  butterfat  shall  be  0.12  times  the 
simple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§1135.52  [Reserved] 

§  1 135.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  on  or  before  the  fifth  day  of 
each  month; 

(a)  The  Class  I  price  for  the  following 
month. 

(b)  The  Class  II  and  Class  III  prices 
for  the  preceding  month. 

§  1135.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  pricing 
constituent  that  is  required. 


Uniform  Price 

§  1 135.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  his  pool  plants  and  of 
each  handler  described  in  §  1135.9(b). 

(c).  and  (d)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1135.44  by  the  applicable 
class  prices  and  add  the  resulting 
amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1135.44(a)(14)  and  the  corresponding 
step  of  §  1135.44(b)  by  the  applicable 
class  prices; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  §  1135.44(a)(9) 
and  the  corresponding  step  of 

§  1135.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  and  the  Class  III  price  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1135.44(a)(7)(i)  through  (iv) 
and  the  corresponding  step  of 

§  1135.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  another  order 
plant: 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  and  the  Class  III  price  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1135.44(a)(7)(v)  and  (vi) 
and  the  corresponding  step  of 

§  1135.44(b);  and 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  by  the 
pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1135.44(a)(ll)  and  the  corresponding 
step  of  §  1135.44(b),  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order. 


21980 


Federal  Register  /  Vol.  46,  No.  71  /  Tuesday,  April  14,  1981  /  Proposed  Rules 


§  1 135.61  Computation  of  uniform  price. 

For  each  month  the  market 
administrator  shall  compute  the  uniform 
price  per  hundredweight  of  milk  of  3.5 
percent  butterfat  content  received  from 
producers  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  for  all 
handlers  who  filed  reports  prescribed  by 
§  1135.30  for  the  month  and  who  made 
the  payments  pursuant  to  §  1135.71  for 
the  preceding  month; 

(b)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(c)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1135.60.{f);  and 

(d)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “uniform  price.” 

§  1 135.62  Announcement  of  uniform  price 
and  butterfat  differential. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  5th  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  uniforn  price  for  such  month. 

Payments  for  milk 

§  1 135.70  Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fund”  into  which  he  shall  deposit  the 
appropriate  payments  made  by  handlers 
pursuant  to  §§  1135.71, 1135.76, 1135.77, 
and  1135.78  and  out  of  which  he  shall 
make  all  payments  due  handlers 
pursuant  to  §§  1135.72  and  1135.77. 
Payments  due  from  the  fund  shall  be 
offset  by  payments  due  for  such  handler. 

§  1 135.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  13th  day  after  the 
end  of  the  month,  each  handler  shall  pay 
to  the  market  administrator  the  amount, 
if  any,  by  which  the  amount  specified  in 
paragraph  (a)(1)  of  this  section  exceeds 
the  amount  specified  in  paragraph  (a)(2) 
of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1135.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price  of 
such  handler's  receipts  of  producer  milk; 
and 


(ii)  The  value  at  the  uniform  price  of 
other  source  milk  for  which  a  value  is 
computed  pursuant  to  §  1135.60(f). 

§  1 135.72  Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  15th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  the  amount 
computed  pursuant  to  1135.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  §  1135.71(a)(1).  If  at  such  time  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  such 
payments  as  soon  as  the  necessary 
funds  become  available. 

§  1 135.73  Payments  to  producers  and  to 
cooperative  associations. 

Each  handler  shall  pay  for  milk 
received  from  producers  and 
cooperative  associations  as  follows: 

(a)  On  or  before  the  last  day  of  the 
month,  each  handler  shall  pay  to  each 
producer  from  whom  milk  was  received 
during  the  first  15  days  of  the  month  not 
less  than  the  Class  III  price  per 
hunderdweight  for  the  preceding  month. 

(b)  On  or  before  the  18th  day  of  the 
following  month,  each  handler  shall  pay 
to  each  producer  from  whom  milk  was 
received  during  the  month,  the  uniform 
price  per  hundredweight  as  adjusted 
pursuant  to  §  1135.74,  less: 

(1)  Payments  made  pursuant  to 
paragraph  (a)  of  this  section; 

(2)  Deductions  for  marketing  services 
pursuant  to  §  1135.86;  and 

(3)  Other  proper  deductions 
authorized  by  such  producer  in  writing. 

(c)  On  or  before  the  second  day  prior 
to  the  dates  specified  in  paragraphs  (a) 
and  (b)  of  this  section,  each  handler 
shall  pay  a  cooperative  association  for 
milk  from  producers  who  market  their 
milk  through  the  cooperative  and  who 
have  authorized  the  cooperative  to 
collect  payments  on  their  behalf  an 
amount  equal  to  the  sum  of  the 
individual  payments  otherwise  payable 
to  such  producers  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  In  the  event  a  handler  has  not 
received  full  payment  from  the  market 
administrator  pursuant  to  §  1135.72  by 
the  18th  day  of  the  month,  the  handler 
may  reduce  pro  rata  the  payments  to 
producers  pursuant  to  paragraphs  (b) 
and  (c)  of  this  section  by  not  more  than 
the  amount  of  such  underpayment. 
Following  receipt  of  the  balance  due 
from  the  market  administrator,  the 
handler  shall  complete  payments  to 
producers  not  later  than  the  next 


payment  date  provided  under  this 
paragraph. 

(e)  In  making  payments  to  individual 
producers  as  required  by  this  section, 
each  handler  shall  furnish  each  producer 
with  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
producer,  which  shall  show: 

(1)  The  month  involved,  and  the 
identity  of  the  handler  and  the  producer; 

(2)  The  total  pounds  and  the  average 
butterfat  content  of  the  milk  received 
from  the  producer; 

(3)  The  minimum  rate  at  which 
payment  is  required  pursuant  to  this 
order; 

(4)  The  rate  used  in  making  payment, 
if  such  rate  is  other  than  the  applicable 
minimum; 

(5)  The  amount  (or  rate)  per 
hundredweight  of  each  deduction 
claimed  by  the  handler,  including  any 
deduction  claimed  under  §  1135.86, 
together  with  a  description  of  the 
respective  deductions;  and 

(6)  The  net  amount  of  the  payment  to 
the  producer. 

§  1 135.74  Producer  butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  of  one 
percent  variation  from  3.5  percent  by  a 
butterfat  differential  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.115  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92-score)  bulk  butter 
per  pound  at  Chicago,  as  reported  by  the 
Department  for  the  month. 

§1135.75  [Reserved] 

§  1 135.76  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 

(a)  of  this  section.  If  the  handler  submits 
pursuant  to  §§  1135.30(b)  and  1135.31(b) 
the  information  necessary  for  making 
the  computations,  such  handler  may 
elect  to  pay  in  lieu  of  such  payment  the 
amount  computed  pursuant  to  paragraph 

(b)  of  this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 
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(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant; 

(i)  As  Class  I  milk  from  pool  plants, 
handlers  pursuant  to  §  1135.9  (b)  and 
(d),  and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that  is 
not  another  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(3)  Subtract  the  pounds  of 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)(3) 
of  this  section  by  the  difference  between 
the  Class  I  price  and  the  Class  III  price. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1135.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant,  a  handler  described  in  §  1135.  (b) 
and  (d),  and  another  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to  a 
pool  plant  or  another  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(l)(i)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1135.60 
shall  be  priced  at  the  uniform  price  of 
the  respective  order  regulating  the 
handling  of  milk  at  the  transferee-plant. 


with  such  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  Class  price  of 
the  respective  order),  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order,  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
§  1135.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  §  1135.60(f)  less  the  value  of 
such  other  source  milk  specified  in 
§  1135.71(a)(2)(h),  a  value  of  milk 
determined  pursuant  to  §  1135.60  for 
each  nonpool  plant  that  is  not  another 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated 
distributing  plant  by  making  shipments 
to  the  partially  regulated  distributing 
plant  during  the  month  equivalent  to  the 
requirements  of  §  1135.7(b),  subject  to 
the  following  conditions: 

(o)  The  operator  of  the  partially 
regulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to 
§§  1135.30(b)  and  1135.31(b)  similar 
reports  for  each  such  nonpool  supply 
plant; 

(b)  The  operator  of  such  nonpool 
supply  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  received  at  such 
plant  which  are  made  available  if 
requested  by  the  market  administrator 
for  verification  purposes;  and 

(c)  The  value  of  milk  determined 
pursuant  to  §  1135.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated 
distributing  plant’s  value  of  milk 
computed  pursuant  to  paragraph  (b)(1) 
of  this  section,  subtract: 

(i)  The  gross  payments  by  the 
operator  of  such  partially  regulated 
distributing  plant,  adjusted  to  a  3.5 
percent  butterfat  basis  by  the  butterfat 
differential  specified  in  §  1135.74,  for 
milk  received  at  the  plant  during  the 
month  that  would  have  been  producer 
milk  if  the  plant  had  been  fully 
regulated; 

(ii)  If  paragraph  (b)(l)(iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1135.74,  for  milk  received 
at  the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 


also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(l)(iii)  of  this  section  applies. 

§  1 135.77  Adjustments  of  accounts. 

Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accounts  or  other 
verification  discloses  errors  resulting  in 
money  due  the  market  administrator 
from  such  handler  or  due  such  handler 
from  the  market  administrator,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
under  which  such  error  occurred. 

§  1 135.78  Charges  on  overdue  accounts. 

Any  unpaid  obligation  pursuant  to 
§  §  1135.71, 1135.76, 1135.77, 1135.78, 
1135.85,  and  1135.86,  shall  be  increased  1 
percent  each  month  beginning  with  the 
day  following  the  date  such  obligation 
was  due  under  the  order.  Any  remaining 
amount  due  shall  be  increased  at  the 
same  rate  on  the  corresponding  day  of 
each  month  thereafter  until  paid.  The 
amounts  payable  pursuant  to  this 
section  shall  be  computed  monthly  on 
each  unpaid  obligation  and  shall  include 
any  unpaid  charges  previously  made 
pursuant  to  this  section.  For  the  purpose 
of  this  section,  any  obligation  that  was 
determined  at  a  date  later  than 
prescribed  by  the  order  because  of  a 
handler’s  failure  to  submit  a  report  to 
the  market  administrator  when  due  shall 
be  considered  to  have  been  payable  by 
the  date  it  would  have  been  due  if  the 
report  had  been  filed  when  due. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 135.85  Assessment  for  order 
administration. 

As  his  pro  rata  share  of  the  expenses 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  13th  day 
after  the  end  of  the  month  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk  (including  such 
handler’s  own  production); 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1135.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 

§  1135.44(b),  except  such  other  source 
milk  that  is  excluded  from  the 
computations  pursuant  to  §  1135.60(d) 
and  (f);  and 

(c)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated 
distributing  plant  that  exceeds  the  skim 
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milk  and  butterfat  subtracted  pursuant 
to  §  1135.76(a)(2). 

§  1 135.86  Deduction  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handler,  in  making 
payments  directly  to  producers  (other 
than  himself)  pursuant  to  §  1135.73,  shall 
deduct  7  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe  with  respect  to  all  milk 
received  from  producers’  farms  during 
the  month,  and  shall  pay  such 
deductions  to  the  market  administrator 
on  or  before  the  13th  day  after  the  end 
of  such  month.  Such  moneys  shall  be 
expended  by  the  market  administrator 
to  provide  for  market  information  and  to 
verify  the  weights,  samples,  and  tests  of 
milk  of  producers  who  are  not  receiving 
such  services  from  a  cooperative 
association. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  actually 
performing  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the 
deductions  specified  in  paragraph  (a)  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producers 


as  may  be  authorized  by  the 
membership  agreement  or  marketing 
contract  between  such  cooperative 
association  and  such  producers  and  on 
or  before  the  16th  after  the  end  of  each 
month  shall  pay  such  deductions  to  the 
cooperative  association  rendering  such 
services,  accompanied  by  a  statement 
showing  the  quantity  of  milk  for  which  a 
deduction  was  computed  for  each 
producer. 

United  States  Department  of  Agriculture, 
Agricultural  Marketing  Service 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Southwestern  Idaho- 
Eastern  Oregon  Marketing  Area 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 
§§1135.1  to  1135.86,  all  inclusive,  of  the  order 
regulating  the  handling  of  milk  in  the 


Southwestern  Idaho-Eastern  Oregon 
marketing  area  which  is  annexed  hereto;  and 

II.  The  following  provisions:  • 

§  1135.87  Record  of  milk  handled  and 
authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled  during 
the  month  of  October  1980,  —  hundredweight 
of  milk  covered  by  this  marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division,  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

§  1135.88  Effective  date.  This  marketing 
agreement  shall  become  effective  upon  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  §  900.14(a)  of 
the  aforesaid  rules  of  practice  and  procedure. 

In  witness  whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
act,  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 

(Signature)  - 

By  - 

(Name)  — - - 

(Title) - 

(Address)  - 

Attest - 

Date  - 

|FR  Doc.  81-11280  Filed  4-13-81: 8:45  am| 
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will  be  a  Federal  holiday  will  be  published  the  next  work  Office  of  the  Federal  Register, 

day  following  the  holiday.  National  Archives  and  Records  Service, 

Comments  on  this  program  are  still  invited.  General  Services  Administration, 

Comments  should  be  submitted  to  the  Washington,  D.C.  20408. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

|Last  Listing  April  13, 1981;  last  cumulative  listing  for  the  96th 
Congress  (1980),  January  7, 1981.J 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register  in  cooperation 

with  Old  Dominion  University. 

WHAT:  Public  briefings  (approximately  Z'A  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration's  efforts  to  encourage  public 
participation  in  Government  actions.  There 
will  be  no  discussion  of  specific  agency 
regulations. 

WHEN:  April  29  at  9:00  a.m.  and  1:00  p.m. 

(identical  sessions). 

WHERE:  Webb  Center,  Old  Dominion  University, 

Norfolk,  Va. 

RESERVATIONS:  Call  Henry  Schmoele.  (804)  440-3329. 
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